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CORRIGENDUM 


to the Report on Copyright of the Royal Commission on 
Patents, Copyright, Trade Marks and Industrial Designs. 


Page 22, third paragraph, second line: 
delete the hyphen and the word “six 


Page 25, second paragraph, fourth line: 


the word “a” should be inserted before the word “prob- 
lem”. 


Page 30, last paragraph, first line: 
replace the word “Rome” by the word “Berne”. 


Page 120, subparagraph (b) of section 7: 


add the word “public” before the word “performance” 
in the third line and add the words “in public” after ane 
word “heard” in the last line. 
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PART I 


INTRODUCTORY 


Section 1—Terms of Reference 


By commission, dated June 10, 1954, we were appointed Royal Com- 
missioners 


to inquire as to whether Federal legislation relating in any way to patents of inven- 
tion, industrial designs, copyright and trade marks affords reasonable incentive to 
invention and research, to the development of literary and artistic talents, to creative- 
ness, and to making available to the Canadian public scientific, technical, literary and 
artistic creations and other applications, adaptations and uses, in a manner and on 
terms adequately safeguarding the paramount public interest, the whole in the light 
of present-day economic conditions, scientific, technical and industrial developments, 
trade practices and any other relevant factors or circumstances, including practices 
under or related to the said legislation and any relevant international convention to 
which Canada is a party. 

These terms of reference relate to four more or less separate fields of * 
inquiry. We think it advisable to make a report on the conclusion of our inquiry 
in each field although our report on trade marks will not have to be very extensive 
owing principally to the newness of existing legislation. Copyright seems some- 
what more urgent than patents, trade marks or industrial designs, chiefly because , 
Canada has signed two international conventions but has delayed adherence to 
these conventions pending, as we understand it, our report on copyright. We 
are, therefore, submitting this report on copyright alone. 

On or about August 20, 1954, we sent a questionnaire pertaining to patents, 
copyright and industrial designs to a carefully compiled list of corporations, firms, 
associations and individuals. This list was intended to include all those in Canada 
who would be specially interested in any of the subjects of the inquiry. The part 
of the questionnaire relating to copyright is attached as Appendix “A”. In the 
latter part of October, 1954, we inserted a notice in the Canada Gazette and in 
newspapers published in all the Provinces of Canada, of public hearings, stating 
the time and place when these hearings would begin and inviting those desiring 
to make representations at the hearings to communicate with the secretary. The 
public hearings received a considerable amount of notice in the press and on 
the radio and we think that every reasonable opportunity has been given to those 
desiring to make representations to do so. An indication of those who have 
made representation to the Commission is to be found in Appendix “B”. 

Apart from such representations, we have had throughout the course of 
the inquiry the benefit of private discussions with many persons who have 
specialized in or who have special knowledge of copyright matters. Throughout 
the inquiry also we had continuously before us copyright legislation of other 
countries and reports pertaining thereto, and, in addition, two of our number visited 
Washington, London, Paris, Berne and The Hague to discuss problems with 
foreign experts, both in govermnent and out. 


Section 2—The Gregory Report 


In particular we have had invaluable assistance from the report of a com- 
mittee appointed by the President of the Board of Trade of the United Kingdom 
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in April, 1951, of which the chairman was H. S. Gregory, referred to sometimes 
herein as the Gregory Committee and sometimes as the Committee of the Board 
of Trade. This Committee was appointed— 

To consider and report whether any, and if so what, changes are desirable in 
the law relating to copyright in literary, dramatic, musical and artistic works with 
particular regard to technical developments and to the revised International Convention 
for the Protection of Literary and Artistic Works signed at Brussels in June, 1948, 
and to consider and report on related matters. 

The law relating to copyright in the United Kingdom is contained in the 
Imperial Act of 1911. Our own governing statute is the Copyright Act, Chapter 
55, Revised Statutes of 1952, which is almost the same in its provisions as our 
Copyright Act of 1921 which came into force by proclamation on January 1, 1924. 
Of course it contains important amendments passed from time to time in the 
intervening years, while leaving the main principles and most of the words of 
the Act of 1921 unchanged. As the Act of 1921 embodied the general principles 
and adopted many of the express provisions of the Imperial Act of 1911, the 
value to us of the report of the Gregory Committee can easily be appreciated. 
We have, of course, carefully studied the Copyright Act of the United Kingdom 
which was passed on November 5th, 1956, and proclaimed on June 1st, 1957, 
following thorough and extended debate in both houses of the United Kingdom 
Parliament and in a Standing Committee of the House of Commons. Indeed 
we have delayed this report until we could get the benefit not only of perusal 
of the reports of these debates but of study of the new United Kingdom Act as 
finally passed. For the foregoing reasons, while our recommendations differ in 
many respects from those of the Gregory Committee and there are many provi- 
sions of the new United Kingdom Act which we are not prepared to recommend 
for enactment by Canada, we will necessarily make frequent references in this 
report to the provisions of the new United Kingdom Act. 

The quotation of many of the sections of that Act in this report coupled 
with recommendations, in some cases, that legislation to the same effect be 
enacted in Canada must not be taken as implying that we consider that the 
same language should be used by the draftsman of Canadian legislation. Quota- 
tion seemed to be by all odds the most concise way of leading up to our recom- 
mendations. 

Nor should these numerous references to sections of the United Kingdom 
Act be considered as reflecting any thought in this Commission that such Act 
was to be taken as the prototype from which the framework of any new Canadian 
Act should necessarily be derived. In fact, many of the principles embodied in 
this report had been agreed upon and the suggestions relating thereto had been 
reduced to draft form before the enactment of the United Kingdom Act of 1956. 

As will be evidenced by certain parts of this report, and more particularly 
by the exhaustive discussions on the matter of term, full consideration has been 
given to United States copyright legislation, its governing principles and its 
importance in relation to the Canadian economy. The Commission has also 
considered the text of the more recent acts or important amendments enacted in 
other countries, such as, for instance, Switzerland. It has obtained and considered 
the text of the “projet de loi” (bill) prepared in 1947 by the Intellectual Property 
Commission of the Department of Youth, Arts and Letters of France, which bill 
does not appear to have been enacted yet, and the Commission has given much 
attention to works analyzing and commenting on this “projet de loi”. For the 
purpose of comparison with the principles recognized by United Kingdom Courts 
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on basic or otherwise important subjects in the copyright field, decisions of the 
Courts of the United States and of France (more particularly those of the Cour 
de Cassation in the latter case) have been studied and, notwithstanding the 
absence of specific references to them, the analyst of this report will have noticed 
the influence of this material on our final conclusions and recommendations. 


However, as noted above, the United Kingdom Act, besides being the latest 
legislation in the field of copyright, is an enactment which replaces the Imperial 
Copyright Act of 1911 upon which our own Act of 1921 was modelled. Further- 
more, in certain parliamentary systems such as that of France there is no hansard 
or similar available verbatim report of debates on proposed legislation; and 
the only available recent verbatim reports of debates dealing with copyright are 
of those which took place in the Parliament of the United Kingdom, leading as they 
did to many important amendments to the original copyright bill. Consequently, 
although the substance of the provisions which we recommend do in many and 
important respects depart from the philosophy which certain sections of the 
United Kingdom Act reflect, we have found it extremely useful, once this Act 
had been passed, to refer to its text in discussing the actual principles which we 
have been appointed to study and report upon. 


Section 3—The Meaning of Copyright 


It is difficult, and perhaps unnecessary, to define copyright. A definition 
is contained in our Copyright Act but this to be intelligible must be supplemented 
by other provisions of the Act defining various kinds of works and providing 
that copyright shall subsist in certain other subject matters as if they were works. 
(See Section 4, sub-section (3)). Section 3 says that “for the purposes of this 
Act, copyright means the sole right to produce or reproduce the work in any 
material form whatsoever, to perform, or in the case of a lecture to deliver, 
the work or any substantial part thereof in public; if the work is unpublished, 
to publish the work or any substantial part thereof”; and it is also provided by 
the Act that certain additional rights, e.g., the rights to translate, to dramatise, 
to broadcast, and to make records or films of a work, are to be included in the 
term “copyright”. The copyright laws do not protect ideas as the patent laws 
do, but merely expressions of ideas. Copyright is in effect a right to prevent the 
appropriation of the expressed results of the labours of an author by other persons. 
That an author should have this right, at least for a limited period, is generally 
recognized—on the ground of justice, expediency, or both. 

The right is regarded by some as a “natural right” on the ground that nothing 
is more certainly a man’s property than the fruit of his brain. It is regarded by 
others as not a natural right but a right which the state should confer in order 
to promote and encourage the labours of authors. Generally speaking, those 
who appeared before us advocating strong and long protection held the first 
view; those who were in favour of weaker and shorter terms of protection held 
the second. We find it unnecessary to go on record with a confession of faith 
in either doctrine to the exclusion of the other. 


PART II 
INTERNATIONAL COPYRIGHT CONVENTIONS 


Section 1—Importance in Copyright Legislation 


The Imperial Act of 1911 and our Act of 1921 were framed in such a way 
as to accord as nearly as possible with the Convention of the Berne Union as 
revised at Berlin in 1908. The Berne Union was originally a group of countries 
which signed a convention in 1886 by which each country agreed to give certain 
rights in respect of works of their nationals to the nationals of the other countries 
signing. Canada, through and on the initiative of the United Kingdom, became 
a party to the Berne Convention and to the Paris Amendment of that Convention 
in 1896, being the only North American country to do so. Canada also became 
a party to the Berlin Revision of 1908, the United Kingdom adhering on Canada’s 
behalf and at its request in December of 1923. Canada also became a party to 
the Rome Revision, 1928, of the Berne Convention. Canada is therefore com- 
monly referred to as a Berne Union country. Canada is morally obligated in 
passing legislation to respect the Rome Revision—or Rome Convention—of 1928. 
This fact places important limits upon its freedom of action in legislating and 
has a bearing on the recommendations made in this report. Since the Rome 
Revision of 1928, there has been another revision of the Berne Convention, 
the Brussels Revision of 1948. While Canada signed this revision it has not 
acceded to it. Our terms of reference require us to have regard only to “any 
relevant international convention to which Canada is a party”. It is, however, 
impossible for us to avoid consideration of the question whether Canada should 
accede to the Brussels Revision—or Brussels Convention, as it is often called. 

In addition to the Berne Convention and the revision of this Convention, 
another international copyright convention has necessarily been considered by us. 
This is the Universal Copyright Convention which was signed at Geneva on 
September 6, 1952, by eighty-six countries. Four countries followed with their 
signatures within the time within which signature was permitted, so that there 
are ninety signatories to this Convention. Canada has not ratified this Convention. 
It will be necessary for us to consider whether Canada should do so. If Canada 
does, it will be obligated to respect in its legislation the Universal Copyright 
Convention. We append to this report as Appendices “C” and “D” respectively, 


(1) the text of the Rome Revision of the Berne Convention, to be referred 
to as the Rome Convention, and the Brussels Revision of the Berne Convention, 
to be referred to as the Brussels Convention. These are set out in parallel columns 
for purposes of comparison; and 

(2) the text of the Universal Copyright Convention. 

A brief summary of the purposes and principles of (1) the Rome Convention, 


(2) the Brussels Convention and (3) the Universal Copyright Convention will 
now be attempted. 


Section 2—The Rome Convention 


The main purpose of the Rome Convention is to assure a certain minimum 
of copyright protection in each of the countries of the Union, (the word Union 
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being used as meaning the group of countries which are parties to the Rome 
Convention), to authors who are not nationals of that country. But this is far 
from a complete statement of the purposes and principles of the Convention. 
These can be gathered only from certain express provisions of the Convention 
the effect of which is as follows: 


(a) Unpublished Works 


Authors who are nationals of a Union country shall enjoy in every country 
of the Union other than their own country 


(1) national treatment, that is, the copyright protection which the 
former country gives to its own nationals; 


(2) convention rights, that is, the rights specially granted by the con- 
vention. 


But authors shall enjoy these rights in respect of (1) without formality and 
with respect to (2) also without formality and whether available to nationals 
or not. 

Authors who are not nationals of a Union country are guaranteed no rights 
under the convention in Union countries with respect to unpublished works. 


(b) Published Works 


Authors who are nationals of a Union country and who first publish in 
a Union country shall receive in Union countries other than the country of first 
publication (where there is simultaneous publication in more than one country, 
first publication is deemed to occur in the country according the shortest term 
of protection) : 


(1) national treatment 
(2) convention rights. 


Neither class of rights is subject to formality and convention rights are 
available whether accorded to those who first publish in such other country 
or not. 

Authors who are nationals of one country of the Union and first publish 
in another country of the Union shall have national treatment in that country and, 
of course, in all other Union countries the rights outlined above. 

Authors who are not nationals of a Union country but who first publish 
in a Union country shall (subject to subsection (2) of Article 6) enjoy national 
treatment in that country and convention rights in all other Union countries. 

Authors who first publish in a non-Union country are guaranteed no rights 
under this Convention after publication regardless of nationality, residence or 
domicile. 


As we understand the scheme of the Convention, 


(1) no author of an unpublished work is assured of any rights under the 
convention in his own country, 

(2) a unionist author who first publishes in a Union country, other than 
his own, is to receive national treatment in that country and national treatment 
plus convention rights in all other countries of the Union (including his own), and 


(3) the Convention does not assure an author, who is a national of a Union 
country and who first publishes in his own country, any rights in his own country. 
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In short, the Convention is not concerned with the treatment of a native 
author, unless (oddly enough) he first publishes in a convention country other 
than his own. Aside from this anomaly, the Convention deals solely with the 
rights of foreigners in the various adhering countries. 


Section 3—The Brussels Convention 


The purposes and principles of the Brussels Convention are similar to those 
of the Rome Convention. But the list of convention rights is somewhat expanded. 
In particular, an author is assured of a term of protection of at least his life and 
fifty years after his death (with exceptions as to certain classes of works). This 
Convention is studied in detail in Section 5 of this part. 


Section 4—The Universal Copyright Convention 


The main purposes and principles of the Universal Copyright Convention 
appear from Article II which is as follows: 


1. Published works of nationals of any Contracting State and works first published 
in that State shall enjoy in each other Contracting State the same protection as 
that other State accords to works of its nationals first published in its own 
territory. 


2. Unpublished works of nationals of each Contracting State shall enjoy in each 
other Contracting State the same protection as that other State accords to 
unpublished works of its own nationals. 


3. For the purpose of this Convention any Contracting State may, by domestic 
legislation, assimilate to its own nationals any person domiciled in that State. 


If the Convention went no further it would simply assure to an author who 
was a national of a contracting state or who first published in a contracting state 
national treatment in each other contracting state. But following articles assure 
him of certain convention rights in each other contracting state. For example, 
the only formalities that may be required as a condition of copyright in published 
works is that the work bear the symbol © and the name of the copyright 
proprietor and the year of first publication placed in such a manner and location 
as to give reasonable notice of claim of copyright; no formalities may be required 
as a condition of copyright in unpublished works; and certain periods of protec- 
tion are assured. 


Other purposes of each of the three conventions will appear from the con- 
ventions themselves. 


Section 5—Should Canada Accede to the Brussels Convention? 


Some of the obligations by which Canada is not bound under the Rome 
Convention but which accession to the Brussels Convention would place upon 
Canada are the following: 


(a) A further obligation in respect of public performance of works. The 
only Rome Convention obligation in respect of public performance generally 
is that to be found in Article 11 (1) which is as follows: 


The stipulations of the present Convention shall apply to the public representation 


of dramatic or dramatico-musical works and to the public performance of musical 
works, whether such works be published or not. 
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__ This Article does not impose upon a Rome Convention country the obliga- 
tion to give authors the exclusive right of authorizing the public performance 
of their works. It simply provides that the stipulations of the Convention shall 
apply to public representations and public performances. The words “stipulations 
of the present Convention” refer particularly to Article 4 under which “the extent 
of protection is governed by the law of each country”. (See Ladas, The Inter- 
national Protection of Literary and Artistic Property, Vol. I, par. 187, page 404.) 
As stated by the Berne Union office at the Brussels Convention—(Documents de 
la Conférence de Bruxelles, p. 252—our translation): 


Article 11 as it was drafted at Berlin and retained at Rome simply provides that 
the stipulations of the Convention shall apply also to the right of presentation and 
performance. That means that as far as this prerogative is concerned the nationals of 
any of the countries of the Union shall enjoy the same rights in each contracting 
country as the nationals of that country according to the general and fundamental 
tule laid down in Article 4. 


Were Canada to accede to the Brussels Convention it would be bound by 
Article 11 (1) of that Convention which is as follows: 


The authors of dramatic, dramatico-musical or musical works shall enjoy the 
exclusive right of authorizing (i) the public presentation and public performance of 
their works; (ii) the public distribution by any means of the presentation and perform- 
ance of their works. 

The application of the provisions of Articles 11 bis and 13 is, however, reserved. 


with the following results: 


(1) Canada probably, or at least arguably, could not impose restrictions on 
the author’s exclusive right to authorize public performance of his work at 
agricultural fairs or by religious, charitable or fraternal organizations. 


(ii) Canada probably, or at least arguably, could not provide, generally, 
that it is not an infringement of a copyright in any broadcast work for the person 
receiving the broadcast to cause it to be seen or heard in public. It is true that 
Article 11 (1) (Brussels) is subject to Article 11 bis which by paragraph (2) 
leaves it to the legislation of a Union country to determine the conditions under 
which the author’s exclusive right of authorizing among other things “the com- 
munication to the public by loud speaker or any other similar instrument trans- 
mitting by signs, sounds or images the radio-diffusion of the work” may be 
exercised, but Article 11 bis (2) probably does not mean that such right can 
be wholly denied. 

(iii) If at any time Canada wished to change its law so that public performance 
in order to be infringement must be for profit (as the copyright law of the United 
States provides) it could not do so. 


(b) An obligation to make relaying of copyright broadcast works, whether 
by wire or not, infringements; or in other words, an obligation to confer on authors 
the exclusive right, not only of authorizing the broadcast of their works, but of 
authorizing their relaying by air or by rediffusion. By rediffusion we mean trans- 
mission of a broadcast work by the person receiving the broadcast, simultaneously 
with the broadcast, over paths provided by a material substance (e.g. wires). 
We do not wish to recommend that such a right be conferred on authors, for 
reasons given below. The Gregory Committee did not recommend such a right. 
It was not until the Bill which matured into the United Kingdom Act was passed 
by the House of Lords and was under consideration by a Standing Committee 
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of the House of Commons that provision for such a right was placed in it, and 
then, it would appear, only because the Government had become satisfied that 
accession to the Brussels Convention would make it necessary for United Kingdom 
legislation to contain such a provision, as otherwise Article 11 bis (Brussels) would 
not be complied with. It is true that the United Kingdom Parliament by Section 40 
of the new United Kingdom Act made an exception of a very important class of 
rediffusion (under the authority of Article 11 bis (2)) but the United Kingdom 
Parliament could not, we think, have excepted all rediffusion consistently with its 
prospective obligations under the Brussels Convention. 


(c) An obligation to set the term of protection for all literary and artistic 
works (including dramatic and musical works) as the life of the author and at 
least 50 years after his death. As results: 


(i) Canada could not provide as it does in Section 7 (1) of our Copyright 
Act that there is a licence as of right 25 years after the author’s death. Section 
7 (1) is as follows: 


7.(1) After the expiration of twenty-five years, or in the case of a work in which 
copyright subsisted on the 4th day of June, 1921, thirty years, from the death of the 
author of a published work, copyright in the work shall not be deemed to be infringed 
by the reproduction of the work for sale if the person reproducing the work proves 
that he has given the prescribed notice in writing of his intention to reproduce the 
work, and that he has paid in the prescribed manner to, or for the benefit of, the 
owner of the copyright, royalties in respect of all copies of the work sold by him, 
calculated at the rate of ten per cent on the price at which he publishes the work. 


(ii) Canada would be obliged to repeal or at least radically amend Section 13 
of our Copyright Act which is as follows: 


13. Where, at any time after the death of the author of a literary, dramatic, or 
musical work that has been published or performed in public, a complaint is made 
to the Governor in Council that the owner of the copyright in the work has refused 
to republish or to allow the republication of the work or has refused to allow the 
performance in public of the work, and that by reason of such refusal the work is 
withheld from the public, the owner of the copyright may be ordered to grant a 
licence to reproduce the work or perform the work in public, as the case may be, 
on such terms and subject to such conditions as the Governor in Council may 
think fit. 


(iii) Canada could not set a term, in respect of published works, of a fixed 
number of years from publication, or in respect of publicly presented or publicly 
performed works, of a fixed number of years from public presentation or per- 
formance. 

As we interpret the Rome Convention no party to it is bound by it to confer 
copyright protection for the life of the author and fifty years after his death 
unless and until a time comes when all the parties to the Rome Convention 
uniformly adopt this period of protection, and in the meantime any party to the 
Convention may vary the term. There were at the beginning of the present year 
and, as far as we can ascertain, still are ten countries other than Canada, parties 
to the Rome Convention, which have not adopted the term of life of author and 
fifty years the majority of these countries having adopted a term which on the 
whole is considerably shorter. Moreover it would appear to us that Canada 
itself has not provided “protection” within the meaning of Article 7 of the Rome 
Convention for the life of the author and fifty years after his death. While the 
term provided by our Act is often referred to as “life of author plus fifty years” 
or in some such way, the term of copyright protection is really the life of the 
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author and twenty-five years after his death, the author’s representatives having 
only a right to royalties, with no right to prevent copying, for an additional 
twenty-five years, or, viewed in the light of Section 13 of our Act, our term of 
protection is only for the life of the author. As indicated below we do not wish 
to recommend that the term of protection shall be the life of the author and 
fifty years after his death. 


(d) An obligation to remain bound by the Brussels Convention for at 
least six years after we accede to it. This obligation results from Article 29 
(Brussels). Under the Rome Convention we are free to leave the Berne Union 
on one year’s notice. See Article 29 (Rome). 


(e) An obligation to submit unsettled disputes between this country and 
any other country or countries of the Union to the International Court of Justice, 
unless some other method of settlement is agreed upon. That there are obscurities 
in the Brussels Convention was recognized by the Gregory Committee (see Report, 
part 1, par. 2). Indeed we have noticed several, unnecessary to mention in detail. 
Having regard to these, we would be reluctant to recommend that Canada submit 
itself to the interpretation of the Convention by any authority other than its own 
Parliament. We think that the terms of our associaion with the Berne Union, 
as embodied in a Convention to which we are a party, should remain subject 
to the interpretation of the Parliament of Canada. If Parliament acts irresponsibly 
the other parties to the Convention may rely on such remedies as the Convention 
gives them. We have no expectation, however, that Parliament will act in other 
than a responsible way. It may be noted that the Universal Copyright Convention 
provides that a dispute between two or more contracting States concerning the 
interpretation or application of the Universal Copyright Convention not settled 
by negotiation shall, unless the States concerned agree upon some other method 
of settlement, be brought before the International Court of Justice for determina- 
tion. The Universal Copyright Convention is, we think, much more free from 
obscurities and ambiguities than either the Rome Convention or the Brussels 
Convention and we do not think that the presence of the clause in the Universal 
Copyright Convention which we have mentioned should deter us from ratifying 
the Universal Copyright Convention. 


(f) Possible obligations, the full extent of which are not clear to us, in 
reference to the “distribution” of works including films. See Article 11 (1) and 
Article 14 (1). 

(g) Possible obligations, the full extent of which are not clear to us, regard- 
ing industrial designs. It will be noted that Article 2 (1) provides that the term 
“literary and artistic works” shall include “works of applied art” and that Article 2 
(4) provides that such works shall enjoy protection. It is true that Article 2 (5) 
provides that it shall be a matter for legislation in the countries of the Union to 
determine the extent of the application of their laws to works of applied art and 
industrial designs and models, as well as the conditions under which such works, 
designs and models shall be protected. But it is a question whether, if Canada 
becomes a party to the Brussels Convention, it could repeal or refrain from 
enacting industrial designs legislation altogether. As will be seen, we propose to 
recommend the enactment of industrial design legislation but we do so with 
misgivings as to its overall advantages to this country and we think we should 
preserve our freedom to get rid of it altogether. 

We do not feel that we can recommend the assumption by Canada of the 
foregoing obligations. It is true that Canada’s representatives signed the Brussels 
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Convention and it is quite possible that had we been representatives of Canada 
we would have done the same thing in view of the fact that the implications of 
becoming a party to the Convention can only be realized after long periods of 
intensive study and also because subsequent technological developments could 
not have been foreseen. Furthermore, Canada’s representatives in 1948 did not 
have before them the Universal Copyright Convention, then not completed, nor the 
protracted debates in the United Kingdom Parliament of which we have had the 
benefit. Moreover our representatives knew that mere signing did not bind 
Canada but that only subsequent ratification or accession would do so. 

Article 28 of the Brussels Convention limits the period for ratification to 
that expiring on the 1st of July, 1951. Canada did not ratify. But the Conven- 
tion provides in Article 28 (3) that countries that shall not have ratified the 
Convention by the Ist of July, 1951, may accede thereto in accordance with the 
procedure therein specified. Canada has not acceded. Our recommendation is 
that Canada refrain from acceding to the Brussels Convention. 


Section 6—Should Canada Ratify the Universal Copyright Convention? 


The next question that arises is whether Canada should ratify the Universal 
Copyright Convention. As a signatory it has the right to do so under Articles 
VIII and IX but before it does it must be in a position under its domestic law 
to give effect to the terms of the Universal Copyright Convention (Article X). 
In our opinion Canada should, after passing the legislation carrying out the 
recommendations in this report, ratify the Universal Copyright Convention. The 
main advantage to Canada of ratifying the Universal Copyright Convention is 
that Canadian authors first publishing their works in a country other than the 
United States which is a party to the Universal Copyright Convention and their 
assignees will receive copyright protection under the law of the United States, 
in the United States, upon complying with the relatively simple formalities men- 
tioned in Section 4 above provided for in Article II], paragraph 1, of the 
Universal Copyright Convention. This would mean that Canadian authors first 
publishing their works in countries other than the United States would be freed 
from the requirements of the United States law as to registration and notice and 
that Canadian authors whose works are in the English language would also be 
freed from the present requirements as to printing in the United States. Although, 
as we understand, many Canadian authors now have their works printed in the 
United States, the time may come when a great many more of them will print 
first in Canada and in that event it would be a substantial advantage to them 
to be free of the United States’ requirements as to registration, notice and printing. 
The Canadian printing trade can only benefit from Canada ratifying the Universal 
Copyright Convention. 

We have mentioned the United States but similar advantages will be enjoyed 
by Canadian authors and their assignees in the other countries which are parties 
to the Universal Copyright Convention although these advantages will be much 
less important than those to be enjoyed in the United States. The advantages 
in the United States that we have mentioned will not be confined to proprietors 
of copyright in works by Canadian authors but will be enjoyed also by any 
proprietors of copyright in works first published in Canada other than works 
of United States nationals. 
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Section 7—Should Canada Ratify the Protocols Annexed to the Universal Copy- 
right Convention? 


There are three protocols annexed to the Universal Copyright Convention. 
Canada is a signatory to all three. 


Protocol 1.—This concerns the application of the Universal Copyright 
Convention to the works of stateless persons and refugees. It provides that 
Stateless persons and refugees who have their habitual residence in a State party 
to the Protocol shall for the purposes of the Convention be assimilated to the 
nationals of that State. We think that this Protocol should be ratified by Canada 
and that the Governor in Council should be given power by Order in Council 
to effect the assimilation referred to in the Protocol. 


Protocol 2.—This concerns the application of the Universal Copyright 
Convention to the works of certain international organizations. The Protocol 
provides that the protection provided for in Article I (1) and (2) shall apply 
to works published for the first time by the United Nations, by the Specialized 
Agencies in relationship therewith, or by the Organisation of American States. 
We recommend the ratification of this Protocol and the enactment of a section 
empowering the Governor in Council to designate the organizations to which the 
Section is to apply, extending copyright protection to works published for the 
first time by any organization so designated, the term of protection to be fifty-six 
years from publication, and making provisions for the existence of copyright 
in unpublished works made by or under the direction or control of such organiza- 
tions. The reasons for providing for a term of protection of fifty-six years will 
be given later. 


Protocol 3.—This concerns the effective date of instruments of ratification 
or acceptance of or accession to the Universal Copyright Convention. We 
recommend the ratification of this Protocol. 


Section 8—Should Canada Remain a Member of the Berne Union? 


The question which next arises is whether Canada should remain a member 
of the Berne Union. This question may be expressed as a question whether 
Canada should denounce the Rome Convention. This it has the right to do on 
one year’s notice. Assuming that Canada becomes a party to the Universal 
Copyright Convention, we can see no advantages in denouncing the Rome Con- 
vention and we can see a distinct disadvantage in doing so. This disadvantage 
flows from Article XVII of the Universal Copyright Convention and the appendix 
declaration relating to that Article. The result of this Article and the declaration 
is that if Canada denounces the Rome Convention, works that have as their 
country of origin Canada will not be protected by the Universal Copyright Con- 
vention in the countries of the Berne Union. Such works would then not be 
assured of any convention protection whatever. In the result, unless Canada 
could make satisfactory bilateral agreements with countries in which it desired 
protection for works of which Canada is the country of origin, such works would 
be without any assurance of protection in countries which are members of the 
Berne Union. It is true that there would be assurance of protection in countries 
which are parties to the Universal Copyright Convention and are not members 
of the Berne Union but this would leave such works without assurance of protec- 
tion in many countries as to which they have that assurance now. It is true also 
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that by publishing in Canada and a Berne Union country simultaneously a Canadian 
author would be assured of protection in Berne Union countries because his 
simultaneous publication in a Berne Union country would be regarded as first 
publication in that country (see Article 4 (3) of the Rome Convention). In 
other words Canadian authors could secure protection by the same method by 
which United States authors have secured protection in Berne Union Countries 
for so long, a method which has been referred to as the back door method. We are 
not disposed to recommend a step which would entail reliance on this method of 
obtaining protection nor are we disposed to recommend that we embark upon 
a program of making bilateral agreements instead of relying on convention 
protection. We do not recommend denunciation of the Rome Convention. It 
follows that any legislation that we recommend must comply with that Convention. 

It may be that, in becoming a party to the Berlin Revision of the Berne 
Convention in 1923, Canada was not too well advised. Apart from Haiti and 
Brazil no nations in the Western Hemisphere are members of the Berne Union. 
Canada became bound, originally, in 1887, by the Berne Convention, by Great 
Britain’s ratification (made subject to the understanding that the British Govern- 
ment could denounce the Convention later for certain British possessions in- 
cluding Canada). 

Nevertheless, we are not disposed, at this time, to recommend denouncing 
the Rome Convention but we do suggest that at future convention revisions the 
growing economic and commercial significance of intellectual property be accorded 
greater recognition. 

We are persuaded that the growing material well-being and the increasing 
leisure enjoyed by Canadians and others will assure the future growth and 
proliferation of the entertainment industry. Additionally, the phenomenal develop- 
ment of the advertising and related public relations organizations involves expanded 
use of intellectual property in this field. In these circumstances we have some 
misgivings as to whether all the requirements of the Rome Convention and even 
of the Universal Copyright Convention—perhaps suitable enough at the present 
time—will be found desirable in the future. 

Specifically, there is reason to believe that the ownership of copyright in 
a work, or the partial ownership, or rights to use the work in various ways, 
arising out of assignments, partial assignments, licensing agreements, etc. ought 
to be ascertainable with greater certainty and less difficulty than is now possible. 
It is not difficult to foresee a time when suitable provision for registration of such 
rights would be in the general interest. 

If Canada is to remain a party to the Convention, we believe our 
representatives should bring these and related matters forward when revisions 
of conventions are under consideration. 
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RAR AII 


TERM OF COPYRIGHT 


Assuming that we remain members of the Berne Union bound by the Rome 
Convention, refrain from acceding to the Brussels Convention, and ratify the 
Universal Copyright Convention, what should be the term of copyright for: 
(a) published works and (b) unpublished works? The question of term will 
now be discussed. 


Section 1—Published Works 


Under our present Act the works in which copyright subsists are original 
literary, dramatic, musical and artistic works. Some of these works are 
published and some unpublished. Publication in relation to any work means 
the issue of copies of the work to the public (with certain express exceptions). 
Our recommendation is that it be enacted that publication of a literary, dramatic, 
musical or artistic work be defined as the issue of reproductions of the work to 
the public but that the following shall not be regarded as publication: 


(a) the performance, or the issue of records, of a literary, dramatic or 
musical work, the exhibition of an artistic work, the construction of 
a work of architecture, or the issue of photographs or engravings of 
a work of architecture or of a sculpture; 


(b) except in so far as it may constitute an infringement of copyright, 
a publication which is merely colourable and not intended to satisfy 
the reasonable requirements of the public. 


As to first publication, a publication in Canada or in any other country 
should not be treated as being other than the first publication by reason only 
of an earlier publication elsewhere if the two publications took place within 
a period of not more than thirty days. 

Under our present Act the term of copyright for published works is not 
related to the date or year of publication. We recommend, generally speaking, 
and subject to the variations mentioned in the sections below relating specifically 
to literary, dramatic and musical works, and to artistic works, that the term of 
copyright for published works be related to the year of publication and that the 
term be for a period expiring at the end of fifty-six years from the time of publica- 
tion or at the death of the author, whichever is later. Whenever in this report 
a period is stated as running from the time of publication, public performance, 
offer for sale to the public of records, broadcasting, or death, as the case may be, 
it is meant to run from the first day of January next following publication, etc., 
as the case may be. 

It would appear that in the case of joint authors Canada is not permitted 
by the Rome Convention to provide that the term of protection will expire before 
the death of the author who dies last. See Article 7 bis (3). Consequently, in 
the case of joint authors it would not be permissible for Canada to enact that 
the term of protection expire fifty-six years from publication. If this cannot be 
done in respect of joint authors it should not be done in respect of sole authors. 
Consequently as a practical matter it is not permissible to deprive any author of 
protection during his lifetime. Were it not for Article 7 bis of the Rome Conven- 
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tion we would be disposed to recommend that in regard to published works the 
term of protection expire fifty-six years after publication; and we now give 
our reasons why we think that this would be an appropriate term for Canadian 
copyright: 

(i) In the first place we are of the opinion that the present term is, all 
things considered, too long. Of course the proposed term may be longer than the 
present one in certain exceptional cases. For example, if an author dies one 
year after publishing his work our present term of copyright protection (if copy- 
tight protection be taken as including the protection the copyright owner has 
after the first twenty-five years after the author’s death) is fifty-one years from 
publication and under our proposal it would be fifty-six years. But if an author 
publishes his work when he is twenty-one years of age and lives to be ninety-one, 
the term of his copyright after publication at present is one hundred and twenty 
years, while under our proposal the term would be only seventy years. We would 
expect that in most cases the actual term of protection under our proposal would 
be fifty-six years from publication. When we say that we think that the present 
term is on the whole too long, we realize that this is very much a matter of 
personal opinion or judgment. The proper length of a term of copyright protec- 
tion after publication depends to some extent on whether copyright should be 
regarded as a right of property in an author’s material, of identical character with 
the right of property in land or chattels, or whether it should be regarded as a 
right conferred by the state on the author not so much for his benefit as to secure 
his services to the public by offering a reward for labour. 


We do not think that either conception can be wholly excluded. As indicated 
earlier in this report, theoretically if copyright is regarded as identical with the 
right of property in land or chattels it should be perpetual, and practically no 
one advocates that. Copyright is almost universally regarded as a right which 
should properly be of limited duration. 


In recent times copyright in such works as motion pictures and gramophone 
records has become increasingly important and there has been a tendency to 
provide that the term of copyright run for a limited time from a certain event, 
such as the making of the motion picture or record. The same approach is used 
in fixing the term of copyright in photographs. There does not seem to be much 
reason in principle why the creators of these works should not be protected for 
life and fifty years or even perpetually, if copyright is regarded as identical with 
the right of property in land and chattels. 

It may be that our thinking as to the proper length of copyright protection 
has been influenced by the views as to term of copyright which to a considerable 
extent prevail in the rest of North America. In the United States the maximum 
term of copyright for published works is fifty-six years from publication and in 


Mexico, the term generally speaking is much shorter than that presently prevailing 
in Canada. 


Gi) We consider that a term of copyright which runs for a definite number 
of years from publication is fairer than one which is based upon the death of 
the author in that it makes for greater equality in the treatment of authors. 
Assuming that under our recommendation most works will enjoy a term of protec- 
tion of fifty-six years from publication, the elderly author is granted a property 
right by the state which is as valuable as that granted the younger author. There 
will, of course, be cases where the protection given the young author will run more 
than fifty-six years from publication because he will die more than fifty-six years 
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after publication but the present disparity in the treatment of young authors and 
older authors will be very much lessened. In this connection, it may be noted that, 
as early as 1879 Pouillet, a French author whose work on copyright is still 
quoted as an authority (although his views on this particular point have not 
prevailed) warned that this discrimination between authors, which results from 
the calculation of a fifty year copyright, not from the date of publication of the 
work, but from the date of the death of the author, created an unfair situation 
which needed to be remedied. See Traité de la Propriété Littéraire et Artistique, 
Paris, 1879, page 124. 


(iii) The date on which published works fall into the public domain can, 
we think, in most cases, be determined with more certainty if the term of copy- 
right runs for a definite number of years from publication rather than for the 
life of the author and fifty years. The Universal Copyright Convention by Article 
iI, paragraph 1, provides that any contracting state which, under its domestic 
law, requires as a condition of copyright compliance with certain formalities, 
including manufacture or publication in that contracting state, shall regard these 
requirements as satisfied with respect to all works protected in accordance with 
the Universal Copyright Convention and first published outside its territory and 
the author of which is not one of its nationals, if from the time of the first publica- 
tion all the copies of the work published with the authority of the author or 
other copyright proprietor bear the symbol © accompanied by the name of the 
copyright proprietor and the year of first publication placed in such manner and 
location as to give reasonable notice of claim of copyright. Works published 
by citizens of the United States in the future will doubtless continue to bear the 
year of publication, which is a condition of copyright now. Published works of 
authors who are citizens of other countries which are parties to the Universal 
Copyright Convention and which are designed for circulation in the United States 
will, because of the provisions of Article III, paragraph 1, just quoted, almost 
certainly also bear the year of first publication. It is probable that most works 
intended for circulation in Canada will also be intended for circulation in the 
United States. It may therefore be expected that most published works as to 
which it may become desirable to know when the term of copyright expires, and 
which are published hereafter, will bear the year of first publication. If the term 
of copyright runs from that year, it will be easy to determine the year when the 
copyright expires. Under the present system by which a term extends for fifty 
years after the death of the author it is, in many cases, difficult to determine 
the date of the death of the author. At least this was the effect of some of the 
representations made to us. 

It is true that a person who wishes to know at the end of fifty-six years 
after publication whether a work is in the public domain will not know this 
for certain from the fact alone that the fifty-six years have expired if our recom- 
mendation as to term is accepted. He will have to ascertain whether the author 
is still alive, but it is very much easier to find out whether an author is still alive 
than to find out whether he died more than fifty years ago. 


(iv) We think also that it is desirable to have a term of copyright in Canada 
which corresponds as closely as possible with the term of copyright in the United 
States. It seems rather unfair that the works of United States authors should 
remain in copyright in Canada long after they have fallen into the public domain 
in the United States. As will be seen below, one performing rights society in 
Canada owns the performing rights in approximately three million musical works. 
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As to these the strong probability is that the bulk of those which are performed 
in Canada are the works of United States authors and composers. Under our 
present law many of these keep falling into the public domain in the United 
States while remaining in copyright in Canada. We have no comparable data 
with regard to literary works but it is reasonable to assume that a large number 
of literary works of United States authors must be in the public domain in the 
United States but still in copyright in Canada. We are informed that about 
90% of copyrighted works in the United States do not have their twenty-eight 
year term of copyright renewed but that the other 10% includes practically 
all works the copyright in which has an enduring value. If, therefore, Canada 
were to make its term fifty-six years from publication we would ensure that most 
works of importance enjoying copyright in both the United States and Canada 
would enjoy virtually the same term of copyright protection. This advantage, 
and we consider it such, is to some extent diminished by our proposed provision 
that the term shall not expire in the author’s lifetime. But this provision would, 
we consider, affect only a very small proportion of published works. 


The chief countries other than the United States with whose periods of 
copyright protection Canada’s period should, if possible, correspond are the 
United Kingdom and France; and the acceptance of our recommendation would 
place the period of protection in Canada further out of line with the periods 
of protection in those countries than would retention of Canada’s present period 
of protection. Nevertheless the desirability from the practical viewpoint of 
equality between the periods in Canada and the United Kingdom or between the 
periods in Canada and France is not as great in our opinion as that of equality 
between the periods in Canada and the United States, either from the standpoint 
of Canada or from the standpoint of the United Kingdom or France, as the 
case may be. 


We realize that in recommending that Canada change the termination of 
the copyright in published works from the expiration of fifty years from 
the death of the author to the expiration of fifty-six years from the time of 
publication or to the death of the author, whichever is later, we are recom- 
mending what may appear to many as a startling change in our legislation. It will 
probably be argued by some that we have misinterpreted the Rome Convention; 
or that even if we have not, Canada ought not to be the only member of the 
Berne Union to base the term of protection on publication rather than on the 
life of the author; or that the time for Parliament to have adopted a term based 
on date of publication was in 1921 rather than now and that having made a 
decision to the contrary then, it should not reverse it now; or that any transitional 
provisions to be just must necessarily result in so long a period when works 
will exist side by side with different terms of copyright protection that the change 
is not worth making; or that some Berne Union countries may by placing a different 
interpretation on the Rome Convention refuse our authors protection there 
altogether, thereby necessitating the protracted and arduous negotiations of 
bilateral agreements, preceded perhaps by counter retaliation, with all the un- 
certainties involved in such a course of events. 


We have carefully considered all these objections to the course we are 
recommending and still wish to recommend it. There is a valid answer to each 
of the objections suggested above. We feel that we are not recommending an 
unjust, ungenerous or niggardly measure of protection to authors. Certainly it 
is not our wish to do so. It was, we surmise, the hope of the members of the 
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Berne Union for many years that the United States would eventually join the 
Berne Union and adopt the term of protection set out in the recent conventions. 
We are satisfied that the overwhelming probability is that the United States will 
not do so either in the near or distant future. It has taken a leading part in 
promoting another convention, the Universal Copyright Convention, giving itself 
complete liberty to retain the principle of basing the term on the date of publica- 
tion. We wholly agree with that principle for the reasons given above. We con- 
sider, in the light of hindsight, that Canada, a North American country with 
innumerable intimate relations with the United States copyrightwise, would have 
been well advised if it had not adopted the term of protection which it did in 
1921. And we do not think it is too late to correct the situation now. Apart from 
those beneficially interested in preserving as long a term of protection as possible, 
we think that there are not many Canadians, who, when they realize that the 
term of protection is the life of the author and fifty years, do not consider it too 
long, especially after they come to realize as well that there are and will be great 
numbers of works the copyright in which is owned by United States citizens which 
are in the public domain in the United States but subject to copyright in Canada. 

If the Government considers that it is undesirable because of the objections 
mentioned above, or others, to make the change of term we recommend, most 
of this report will still be applicable to our conditions and problems. But even 
if it is decided to continue the present term of protection we would still recommend 
that Canada do not accede to the restrictive Brussels Convention. 

We would in that case recommend, for example, the retention of Section 7 
of our present Act, which Canada would be obliged to repeal if it acceded to the 
Brussels Convention. 

We have been referring to the present term of protection as the life of the 
author and fifty years after his death, but this, as we have mentioned once or 
twice, is not accurate. By virtue of the provisions of Section 7 of our present 
Act the term of protection is the life of the author and twenty-five years after 
his death, the author’s representatives having only a right to royalties for another 
twenty-five years. Moreover, by virtue of Section 13 of our Act quoted above 
the author is entitled to complete protection only for life. His representatives 
may in certain circumstances be compelled to allow publication or performance 
after his death contrary to their wishes. 

We are of opinion that our proposal as to term is in effect a limitation of 
term for published works to a period computed from the first publication of the 
work within the meaning of Article IV, paragraph 2, of the Universal Copyright 
Convention and that, therefore, if we enact it before ratifying the Universal 
Copyright Convention it will not in any way conflict with the Universal Copyright 
Convention, any more than it will with the Rome Convention. 


Section 2—Unpublished Works 


The term which we recommend for this class of works will vary according 
to the work and the term in each case will be dealt with later. (Records, films 
and broadcasts we do not propose to refer to as “works”; and the term of protec- 
tion of these will also be dealt with later.) 


PART IV 


NEW CLASSES OF COPYRIGHT OWNERS; CONSIDERATION OF 
NEW RIGHTS FOR EXISTING CLASSES 


The new United Kingdom Act creates certain new copyrights not before 
known to the law. In particular copyright in broadcasts is given to broadcasting 
bodies and copyright in published editions is given to publishers. These copyrights 
are separate and apart from the copyright of the authors of the works broadcast 
or published, as the case may be, and set up new classes of copyright holders. 
In addition, the new United Kingdom Act adds substantially to the rights of 
existing classes of copyright holders. In particular it makes broadcasting itself 
a restricted act irrespective of whether the broadcast is a public performance. 
It makes the causing of a work to be transmitted to subscribers to a diffusion 
service a restricted act. By restricted acts are meant acts which, if not authorized 
by the copyright owner, are infringements. We have considered first whether 
any and what new classes of copyright owners should be created and then whether 
any and what new rights should be given to existing classes of copyright owners. 


Section 1—Creation of a Broadcaster’s Right 


We have come to the conclusion that we should recommend the creation of 
a broadcaster’s right and that the acts restricted by the copyright in a television 
or sound broadcast should be (a) the recording by a film record or any other 
device of the images or the sounds of the broadcast or both; (b) the use of such 
a recording for broadcasting or diffusing; (c) the use of such a recording for 
causing the broadcast to be seen or heard in public; (d) rebroadcasting the 
broadcast, subject to the qualifications set out in Section 3 of Part XI. 


We had representations from the Canadian Broadcasting Corporation (to be 
referred to as the CBC) to the effect that a program of the CBC consisting of 
a play had been made into a record without its authority, though with the authority 
of the author of the play, and that this record had been used for profit-making 
purposes. The CBC felt that this was an unjust appropriation of the results 
of its labour, skill and expense, and that it should have copyright in its broadcasts, 
which would be infringed by such an act. It perhaps should be pointed out that 
in this particular instance the CBC could have protected itself by taking an 
appropriate assignment,of the author’s copyright, although had the play not been 
in copyright, protection could not have been obtained in this way. Broadcasting 
in Canada is carried on in part by the broadcasting stations of the CBC and in 
part by privately-owned broadcasting stations (to be referred to as private broad- 
casters). What the CBC submitted that we should recommend was that the 
broadcaster should have the right to prevent the copying of its programs by 
rebroadcasting or by rediffusion or by the making of records for sale, and to 
prevent the performance in public of the program at the receiving end of the 
broadcast, these rights to be additional to the rights of the authors in any of the 
works broadcast. The private broadcasters, as represented by the Canadian 
Association of Radio and Television Broadcasters, expressly dissociated themselves 
from this submission. 
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This submission of the CBC was given additional point as far as rediffusion 
of broadcasts is concerned, by a decision of the Exchequer Court in Canadian 
Admiral Corporation Limited y. Rediffusion Inc. (1954) Ex. C.R. 382. which 
decided that rediffusion by wire is not in itself a public performance and therefore 
not restrainable by the author of the work broadcast. 

We were told that it is possible to rediffuse broadcasts by wire, with omissions 
of the advertising which they contain or with the substitution of other advertising, 
thereby enabling the person rediffusing the broadcast to impair its value to those 
advertising originally—that there is problem of mutilation of broadcasts. We were 
told also that those broadcasting by television sporting events and the like, often 
wish to make the broadcasts available in certain areas only, as otherwise the 
attendance at the events might be so lessened that the right to broadcast by 
television might not be granted, that the practice of blacking out certain areas 
is therefore used, and that it is possible for a person rediffusing the telecast to 
wire it into the blacked out areas. It is obvious that some of the practices 
mentioned above are unfair to the broadcaster and that the law should afford, 
if it does not now afford, some effective way of preventing them. 

It would appear, however, that the Governor in Council or the Minister of 
Transport, as the case may be, has under existing legislation full power to control 
relaying of broadcast programs by air and, by virtue of his power to withhold 
licenses from commercial receiving stations, to control rediffusion by them by wire. 
As to relaying by air, there would appear to be no stations in Canada at present 
using off the air pick up of broadcasts but one station (in Argentia, New- 
foundland) has recently been licensed to do so with respect to the transmissions 
of a station in St. John’s, Newfoundland. As to rediffusion by wire, the situation 
is as follows. There are at the present time 111 stations rediffusing television 
broadcasts to subscribers. They are located as follows: Quebec, 70; Ontario, 18; 
British Columbia, 14; New Brunswick, 4; Alberta, 3; Saskatchewan, 2. Nearly 
all rediffusion stations in Canada are in the nature of community antennae systems. 
They rely for their revenues entirely on charges levied against their customers. 
Typical installation charges run from $100 to $125, with monthly fees normally 
varying between $4 and $7. In many cases rediffusion stations were organized 
by television receiver dealers and in these cases the installation of a television set 
purchased from the dealer was one of the considerations for the supply of the 
service. Normally a Canadian rediffusion station supplies services to fewer than 
200 subscribers. 

A person desiring to use off the air pick up of broadcasts (which we have 
referred to as relaying by air) may apply to the Minister of Transport for a 
license to do so. The license is granted only after referring it to the CBC for 
a recommendation and only upon the approval of the Governor in Council. 
Licenses are granted only on the conditions, among others, (a) that no rebroad- 
casting will be permitted of the transmission of any station in Canada without 
its consent and (b) no broadcasting will be permitted of the transmission of any 
station outside of Canada. It will be seen that the control by a broadcasting 
station of the simultaneous rebroadcasting of its programs is complete. 

All rediffusion stations operate under licenses from the Department of 
Transport, being commercial broadcast receiving stations. Each license is issued 
by the Minister of Transport and is subject to the following conditions among 
others: (a) the licensed station shall receive signals only from the broadcasting 
stations that are specified in the license and (b) during the scheduled hours of 
operation of the licensed station, broadcasting received by that station shall not 
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be altered or curtailed in any way except by agreement with the broadcasting 
station. The regulations also provide that “nothing in these regulations shall be 
construed as conferring the right to use broadcasting received from a broad- 
casting station for any purpose other than that agreed to by the licensee of that 
broadcasting station”. The licenses issued have authorized rediffusion of broad- 
casts of both Canadian and American stations. The effect of these regulations 
is to give the broadcaster the power to control the rediffusion of his broadcasts. 


The recording of sound or television broadcasts by means of films, records 
or otherwise is not, however, controllable by the CBC or the Department under 
any existing legislation and probably cannot constitutionally be made subject to 
Federal control under the Federal power to legislate in respect of radio broad- 
casting. 

With regard to the CBC submission that a broadcaster originating a program 
which it broadcasts should have the right to prevent its performance in public 
at the receiving end, we recommend against it, and both as to sound broadcasts 
and television broadcasts. This question was considered at length by the Gregory 
Committee which recommended that as to sound broadcasts no such new right be 
created but that as to television broadcasts such new rights should be created. 
The new United Kingdom Act provides that one of the acts restricted by the 
broadcaster’s copyright which the Act creates shall be, in the case of a television 
broadcast, causing it in so far as it consists of visual images, to be seen in public, 
or in so far as it consists of sounds, to be heard in public, if it is seen or heard 
by a paying audience. In Canada not only are sound broadcasts heard in many 
public places but television broadcasts are also seen in public places. The public 
places we have in mind are hotel lounges, restaurants and other commercial 
establishments of one kind or another where members of the public normally 
have time to wait or stay for a while. In these places the broadcasts are not 
heard or seen by paying audiences and no instance was brought to our attention 
of fees being charged for admission to places for the privilege of seeing television 
broadcasts or hearing sound broadcasts. It was feared by the Gregory Committee 
that motion picture theatres would exhibit television performances. No instances 
of that kind in Canada were brought to our attention. Indeed, television has been 
introduced, and is being introduced, into the homes in Canada at such a rapid rate 
that we think that the fear of the use of these performances for direct profit is 
illusory. It is unlikely that persons will pay for admission to places of entertain- 
ment for the purpose of seeing television. To the extent that they do so, however, 
we cannot see that the broadcaster has any complaint. For the viewer it is merely 
an alternative method of availing himself of television facilities. 


Somewhat similar considerations apply to the CBC submission that the 
broadcaster’s copyright should be such as to enable him to prevent rediffusion 
of his programs. We cannot make any such recommendation for reasons which 
will appear when we consider what acts should be restricted by the copyright 
of authors and composers and other proprietors of what is often called the head 
copyright. 

The broadcaster’s copyright should however enable him to prevent a rebroad- 
cast of his original broadcast. Our precise recommendations as to the extent 
and limit of the proposed broadcaster’s right will appear later. 

The foregoing discussion brings about the question: what is a program? 
If a broadcast consisted of one vocal or instrumental solo, would it be 
a program? ‘There would seem to be something anomalous about giving 
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a broadcaster a copyright in the broadcast of the solo when the soloist has none. 
The soloist, as one would think, contributes more creative talent to the broadcast 
than does the broadcaster, yet it seems impossible to distinguish between the 
degrees of creativity that go into the preparation of broadcasts. In the new United 
Kingdom Act what it is proposed to protect is described as a broadcast, not 
a program, and we are of opinion that for the purposes of the foregoing we shall 
have to regard every broadcast as a program created by the broadcaster. 


Section 2—Creation of a Publisher’s Right Not Recommended 


Section 15 of the new United Kingdom Act provides that copyright shall 
subsist subject to the provisions of the Act in a published edition of any one or 
more literary, dramatic or musical works. This section was enacted in pursuance 
of a recommendation of the Gregory Committee which is summarized on page 124 
of its report as follows: 

That protection should be given to typographical arrangements against exact 
copying, irrespective of any copyright subsisting in the basic literary work involved, 
the period of protection ending 25 years from the 1st January following first publica- 
tion of the arrangement protected; that it should be a condition of securing relief 
that the date of first publication is indicated on the work, or is furnished by the 
publisher if so requested; that the right given in a typographical arrangement should 
not operate to prevent copying in recognised libraries, as recommended in Part III of 
this Report. 

The protection was sought in the United Kingdom by the Publisher’s Associa- 
tion which asked for protection for typographical arrangements so that a 
particular edition of a literary or musical work printed by or for a publisher 
could not be directly and exactly copied by an unscrupulous competitor by photo- 
lithography or similar means. It was pointed out to the Gregory Committee 
that it is now possible by photographic processes to produce reprints quickly 
and, compared with the costs involved in type-setting, relatively cheaply. The 
Gregory Committee says in paragraph 306 of their report: 

If the literary or musical work printed is in copyright, such copying would, of 
course, require the consent of the copyright owner, and this would also be the case 
if the edition includes original artistic works in copyright. But if the work printed 
is itself out of copyright, there is nothing to prevent the uncrupulous competitor 
from copying the work photographically and so benefiting unfairly from the work 
of the original publisher. The Association added that in certain foreign countries 
the law of unfair competition prevented this kind of copying by competitors but no 
such remedy is available in this country. 

While it can be argued that the work which a publisher does in bringing out 
an edition of a literary or musical work involves the use of as much creative 
talent as that employed by a record manufacturer in producing a record, we are 
averse to creating a new copyright unless the need is conclusively demonstrated. 
It is, we think, undesirable to place in the Copyright Act any more provisions 
than can be helped which have for their main purpose the prevention of unfair 
competition in the production and sale of industrial or quasi-industrial products. 
If the need should arise in the future it can be met by the appropriate legislative 
authorities, preferably we should think, not by way of a copyright provision. 


Section 3—Right to Control Rediffusion of a Broadcast 


We now come to the question of what new rights, if any, should be given 
to existing classes of copyright owners. We are of opinion that the acts restricted 


24 


by the author’s copyright should include (as they do under our present legislation) 
not only performance of his work in public but as a separate restricted act and 
irrespective of the public performance of it, the broadcasting of his work, but 
we do not think that where he has authorized the broadcasting of his work he 
should have the right to prevent a person who receives the broadcast from, 
simultaneously with reception, causing it to be heard or seen in public or re- 
diffusing it. 

Where the author authorizes a broadcast he should be deemed to authorize 
its broadcasting in.a wide sense. Some potential listeners within the range of the 
broadcast may receive it by ordinary radio or television receiving sets. Others 
may prefer to have it wired into their homes by a rediffusion system which would 
appear to be merely another method of assuring reception. The author in our 
opinion should not be entitled to prevent the rediffusion if he has authorized 
the broadcast. The position is not so clear with regard to those who are not 
within the range of the broadcasting station and to whom the broadcast is rediffused. 
However, in such a case the royalty or fee paid by the broadcaster to the author 
or head-copyright proprietor will presumably be based upon the extent of the 
listening audience whether this audience is within the range of the broadcast 
or is reached only by rediffusion. Consequently there would seem in this case 
as well as in the other no justification for an additional fee collectable from the 
rediffusing body. The broadcast itself may not be authorized by the head-copy- 
right owner. The person rediffusing would ordinarily have no means of knowing 
this and we do not think it would be desirable to have a special kind of restricted 
act such as the rediffusing knowingly of an unauthorized broadcast, provided 
a suitable measure of damages payable by the unauthorized broadcaster is 
provided for. We are recommending such a provision in section 1 of Part VIII. 


Section 4—Right to Control Diffusion of a Work 


Later we recommend an additional right in head-copyright owners relating 
to diffusion (as distinguished from rediffusion) which will be dealt with fully 
when we reach it. 


Section 5—Right to Control Performance in Public of a Broadcast 


With regard to the right of a copyright owner to prevent a person receiving 
a broadcast from causing it then and there to be seen or heard in public, we may 
note in passing that by virtue of subsection (7) of Section 50 of our Copyright 
Act a performing rights society has not the right to collect a royalty from such 
a person (except in the case of theatres ordinarily and regularly used for entertain- 
ments to which an admission charge is made) and no such royalties are paid 
by the persons receiving. Under the subsection quoted the Copyright Appeal 
Board may provide for the collection in advance from radio broadcasting stations 
of fees in respect of public performance of this kind, and for some years the 
tariffs approved by the Copyright Appeal Board provided for the payment by the 
broadcasters of $1,000 per annum in respect of all such public performances in 
Canada, a provision which has been discontinued. We see no reason for this 
imposition of a nominal fee in respect of persons receiving the broadcasts and 
causing them to be seen or heard in public. If we were to adopt the provisions 
of the new United Kingdom Act, persons receiving a broadcast of copyright 
material and causing it to be seen or heard in public would be liable for the 
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payment of the following fees: (1) a fee to the owner of the copyright in the 
broadcast, if a television broadcast and shown to a paying audience; (2) a fee 
to the owner of the copyright in the film if the telecast was of a film; and (3) fees, 
perhaps several in number, to the authors of the copyright material in the broad- 
cast. As will be seen, we are recommending against his being liable for any of 
these fees. The broadcast may at the moment it is broadcast, freely and without 
infringement of anyone’s copyright be caused to be seen or heard in public at 
the receiving end and with or without profit. 
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PART V 
PRINTING CLAUSES IN PRESENT LEGISLATION 


Section 1—These Clauses No Longer Desirable 


The principle of making full copyright protection to some extent conditional 
upon printing in Canada receives some recognition in Sections 14, 15, 16 and 
28 (1), (2) and (3) of our Act. 

Section 14 provides that any person may apply to the Minister for a 
license to print and publish in Canada any book wherein copyright subsists, if 
at any time after publication and within the duration of the copyright the 
owner of the copyright fails to print the said book or cause the same to be 
printed in Canada or to supply by means of copies so printed the reasonable 
demands of the Canadian market for such book. Section 15 extends a similar 
principle to certain books begun as serials in certain other countries. Section 16 
contains supplementary provisions and also provides that Sections 14, 15 and 16 
do not apply to any work of which the author is a British subject, other than 
a Canadian citizen, or the subject or citizen of a country that has adhered to 
the Berlin Revision (1908) of the Berne Convention and a certain protocol 
thereto. The most relevant part of this protocol is as follows: 


Where any country outside the Union fails to protect in an adequate manner 
the works of authors who are subject to the jurisdiction of one of the contracting 
countries, nothing in the Convention of the 13th November, 1908, shall affect the 
right of such contracting country to restrict the protection given to the works of 
authors who are at the date of the first publication thereof subjects or citizens of the 
said non-Union country, and are not effectively domiciled in one of the countries of 
the Union. 


Canada tried at times between 1911 and 1921 to frame legislation which 
would be in accord with the Berlin Revision of the Berne Convention (1908) 
and at the same time would either require authors to print their works in Canada 
as a condition of copyright or at least subject them to compulsory licensing if 
they did not do so. One of the reasons for the desire to have manufacturing 
or printing clauses in our Act was that the United States had had them in theirs 
since 1891. From 1909 the United States copyright law provided that the 
owner of the copyright in a book or periodical first published outside the United 
States in the English language could obtain copyright protection in the United 
States (called ad interim protection) for five years from first publication but 
that if he imported into the United States more than 1,500 copies of the work 
during that period or failed to print the work in the United States during that 
period, his United States copyright ceased. This had the effect in many cases 
of compelling owners of copyright in works in English to print them in the 
United States as a condition of enjoying appropriate copyright protection in 
the United States. 

Canada could not, once it adhered to the Berlin Revision of the Rome 
Convention, enact a manufacturing clause applicable to a United States citizen 
who first published his work in a Berne Union country unless Canada did so 
by virtue of the protocol mentioned above. On July 27, 1923, the Canadian 
Government passed an Order in Council which set out certain provisions of the 
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protocol and restricted the grant of copyright in accordance with the protocol 
in regard to the United States and stated that the restrictions to which rights 
of authors who are subject to the jurisdiction of the United States are subjected 
are set forth in sections of our Copyright Act of 1921 (which had been enacted 
but not proclaimed) these sections being the same as Sections 14, 15, 16 and 28 
of our present Act. It is clear that the manufacturing or printing clauses in 
these sections were regarded as consistent with the Berne Convention as revised 
(at least so far as United States citizens are concerned) only because of the 
printing clauses in the United States Copyright Act. 

_ These clauses in the United States Copyright Act have now been made 
inoperative in regard to all authors who are citizens or subjects of, or whose 
works were first published in, a country which is a party to the Universal 
Copyright Convention except those who are citizens of or domiciled in the 
United States and except as to works first published in the United States; and 
the United States, in order to comply with the Universal Copyright Convention, 
must leave them inoperative as long as the United States remains party to 
that Convention. If, as we recommend, Canada becomes a party to the Universal 
Copyright Convention, it would appear that Canada should repeal its printing 
clauses, at least so far as they apply to United States citizens. Moreover, as 
parties to the Rome Convention it would appear that we would no longer be 
justified in applying printing clauses to United States citizens as it can hardly be 
said that the United States now fails to protect in an adequate manner the works 
of Canadian authors first published outside the United States. 

It would manifestly be undesirable to retain the printing provisions in so 
far as Canadian authors alone are concerned as we would be subjecting them 
to restrictions not applicable in Canada to citizens of the United States or of 
any other country which is a party to the Universal Copyright Convention or 
to any author who first published in any country other than Canada which is 
a member of the Berne Union. Indeed we suspect that the main reason they 
were made applicable to Canadians was that to get the United States to continue 
its copyright protection to works of Canadian authors Canada was obliged not 
to extend to Canadian citizens more protection than it gave United States 
citizens, which meant that Canada had to subject its own citizens to the same 
restrictions as those to which it subjected United States citizens. 

In the result, we recommend the repeal of Sections 14, 15 and 16 and of 
subsections (1) and (2) of Section 28, and that any provision that takes the 
place of subsection (3) (c) of Section 28 leave out any reference to printing 
or making in Canada. 

As regards the practical effects of repeal, we think that they are unimportant. 
Only two licenses have been applied for under Section 14 and none, so far as 
we are aware, under Section 15. As to Section 28 (1) and (2), no one appearing 
before us seemed to attach any importance to them. 


Section 2—The Goad’s Plan Issue 

Section 14 was regarded by one organization as of importance but only 
if the Act were amended in another important respect. This organization is 
the Independent Fire Insurance Conference and their submission must now be 


considered. 
The Independent Fire Insurance Conference (to be referred to as the Con- 


ference) is a group of 64 “non-tariff” fire insurance companies doing business in 
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Canada. It has had a long controversy with a body called Canadian Under- 
writers Association (to be referred to as the Association) a company incorporated 
in 1937 whose membership consists of 183 “tariff” fire insurance companies which 
do business in Quebec and Ontario. At the instance of companies making up 
the Association in 1917 (it was not then incorporated) and associations of tariff 
underwriters in New Brunswick, Nova Scotia, Prince Edward Island and New- 
foundland, a company called Underwriters Survey Bureau Limited (hereinafter 
called the Bureau) was incorporated in 1917. The Bureau was to keep the existing 
Goad plans of Ontario, all provinces to the East and Newfoundland, up to date 
and make new plans for the members of the Association and of the other associa- 
tions. The activities of the Association with respect to fire insurance relate only 
to Ontario and Quebec. 

The Goad plans were plans of cities and towns so made as to be useful in 
the writing of fire insurance by showing the location and character of buildings 
and their protection and exposure. They took their name from their makers, 
the Chas. E. Goad Co. The fire insurance plans in Canada had for about fifty 
years before 1917 been made by Chas. E. Goad Co. and were known as Goad 
plans. For such plans to be of much use they must be kept up to date. Until 
the end of 1916 they were revised by the Goads from time to time and sold to 
anyone who wanted to buy them. At the end of 1916 the Goads decided to make 
no new plans in Canada and to discontinue making revisions of existing Canadian 
plans. It was then that the Bureau was set up for the purposes mentioned above. 
The Eastern Canada and Newfoundland Goad plans of members and their agents 
were to be kept accurate by having revisions prepared by the Bureau pasted 
on them. When it was realized that it would be necessary to reprint the sheets 
of plans which became cluttered with revisions, an agreement was made with 
the Goads in January 1918 permitting the Bureau to reprint such revised sheets 
at a set license fee per copy. The Goads continued in business selling to the public 
copies of plans prepared and revised up to 1917. These will be referred to as 
the “original Goad plans”. In 1931 the Goads closed their business in Canada 
and sold and assigned their copyright in the Canadian and Newfoundland plans 
to the Bureau. ' 


Since 1917 the Bureau has continued to make and revise plans. The plans 
so revised will be referred to as the “revised Goad plans”. 


The Association from 1917 has tried to keep the revised Goad plans away 
from non-Association companies and their agents as far as possible. Association 
members in their agreements with their agents have stipulated that the agents are 
not to use or permit any other person to use these plans except in connection 
with the business of the members of the Association. As an estimated 95% 
of the agents are agents for non-members as well as for members, the extent 
of the efficacy of this stipulation may well be imagined. However, Conference 
members find themselves inconvenienced and handicapped by not having ready 
access to the revised Goad plans. In order to counteract this handicap many of 
the Conference companies began in the early thirties or before to copy the plans 
by means of photostat machines. The members of the Association, then unin- 
corporated, and the Bureau, thereupon brought an action against one of the 
non-Association companies which was copying and obtained an injunction and 
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damages. Before the action reached its final stages on appeal non-Association 
members applied to Parliament for an amendment to Section 4 of the Copyright 
Act to read as follows: 


Notwithstanding the provisions of the preceding subsections of this Section, any 
person interested may apply to the Minister alleging, in the case of any work wherein 
copyright subsists, whether published or unpublished, that there has been an abuse of 
the rights conferred by this Act and asking for relief. 


The application went to a Committee and was refused. 

The Court having expressed the opinion in the action mentioned that the 
revised Goad plans were unpublished works, it was not open to the Conference 
to apply to the Minister for a compulsory license under Section 14. Even if the 
revised Goad’s plans were published works an application under Section 14 
would appear to be a somewhat unsatisfactory step to take, for two reasons. First, 
Section 14 does not apply to any work the author of which is a British subject 
other than a Canadian citizen or the subject or citizen of a country that has 
adhered to the Convention, etc. We were told that the authors of the revised 
Goad plans are numerous—often ten or fifteen authors of one plan—being em- 
ployees of the Bureau. It would seem possible that in many cases one or more of 
such authors would be a British subject other than a Canadian citizen; or the 
subject or citizen of a Convention country. Secondly, it seems to be not much 
more than an accident that the section applies to such an application at all. The 
purpose of the section was to compel printing in Canada and the supply of the 
reasonable requirements, etc., by copies printed in Canada rather than in certain 
other countries. The Conference members are not in the least interested in the 
place of printing of the revised Goad plans. 

The Conference now submits that we should recommend a change in the 
definition of publication. The present definition is found in Section 3 (2), the 
relevant part of which is as follows: 


For the purposes of this Act, “publication” in relation to any work means the 
issue of copies of the work to the public. 


The Conference submits that the following sentence should be added: 


A work shall be deemed to be issued to the public if copies of the work are 
directly or indirectly let for hire or licensed for commercial use, notwithstanding 
that such copies of the work are not issued for sale. 

As the revised Goad plans are probably licensed by the Bureau to members 
of the Association for commercial use and are even more probably licensed by 
the members to insurance agents for commercial use, these plans, if such an 
amendment were passed, would be published works and any person could then, 
without palpably having no ground to stand upon, apply to the Minister for a 
license under Section 14 (1) however doubtful the outcome of such application 
might be. (It may be noted that it was strongly argued that the so-called agents 
of Association members are in reality independent contractors. ) 

We are not disposed to recommend such an amendment to the present 
definition. We cannot foresee its ramifications. The right of an author to prevent 
publication of a work of his is an important and fundamental one. The moment 
publication takes place time starts to run against his copyright, and in circumstances 
such as those under discussion, if Section 14 remains in force, he might be com- 
pelled to license others to print. It seems to us that generally speaking ordinary 
commercial use of a work by the copyright proprietor or his servants or agents 
which falls short of being an issue of copies to the public should not subject him 
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to these consequences—such use for example, as the use of original actuarial 
tables applicable to certain situations. Should an architect be deemed to publish 
his plans if he places them in the hands of a property owner proposing to build? 
We think not. 

Canada should not, it seems to us, get too far from traditional and accepted 
definitions of publication in copyright law—or from definitions that are used in 
international conventions. We do not think that the present definition of publica- 
tion in the Act should be substantially changed. 

We have recommended above that Section 14 be repealed. If this recom- 
mendation is accepted, then unless some other provision for compulsory licensing 
of works is enacted to take its place, the addition to the definition of publication 
requested by the Conference would be of no benefit to them. It might be thought 
that the Act should contain a provision in respect of published works that if at 
any time the copyright owner fails to supply the reasonable demands of the 
Canadian market a license to print or publish without the copyright owner’s 
consent should be available. We do not share this opinion. Copyright owners 
who have published works should in general have the right to cease to publish 
and to prevent other persons not authorized by them from publishing. Certain 
exceptions have been made in the Act as to periods after the author’s death, but 
in our opinion these exceptions should not be extended—certainly not to an 
author’s lifetime. 

If then no changes of a general nature in the law which would be helpful 
to the Conference members can be recommended, should a special provision 
be enacted tailor-made to fit their specific complaint? Such a provision could, 
we think, only be justified if (a) there is an overriding public interest in making 
it easier for non-tariff companies to compete with the tariff companies than is 
possible under the existing copyright law or (b) the non-tariff companies have 
what may be called a moral claim to relief. Although there was much discussion 
with us of the methods of operation of tariff and non-tariff companies and of the 
usefulness of each type of company to the public, we do not consider that the 
question whether facilitation of more competition with the tariff companies consti- 
tutes an overriding public interest is one which we are either qualified or expected 
to determine. We should, however, consider whether the non-tariff companies 
have a moral claim to relief. 

The main grounds on which it was urged that printing and publishing of 
the revised Goad plans by members of the Conference should be authorized was 
that they had subscribed to the Goad plan service and thereby materially helped 
to establish it on the “assurance” that they would receive a continuous revision 
service, that their funds had thus helped to supply the Association with a basis 
on which to build their “unpublished” system and to cut off the service to those 
who were not prepared to join the Association, and that the Association by 
its effort to “stiflé competition” is abusing its copyright. It was submitted that 
the law should provide a remedy for such abuse. 

Nothing was brought to our attention, however, to show that the non- 
Association companies when they subscribed to the Goad plan service many 
years ago received any assurance that the service would continue indefinitely. 
After revisions by the Goads ceased in 1916 it must have been apparent to the 
non-Association companies that they could not rely on further revisions being 
made by the Goads. Instead of making them themselves, upon which they would 
have copyright in their revisions, they were apparently content to have their com- 
petitors, the Association companies, through the Bureau, make the revisions. 
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Copies of the original plans were procurable from the Goads until 1931; and 
had the non-Association companies made their own revisions they would have 
had everything they required up to that year. If after 1931, the supply of 
unrevised Goad plans had become inadequate they might have been procurable 
under the compulsory licensing provisions of Section 14, The acquisition by 
the Bureau of the copyright in the original plans in 1931 did, however, mean 
that sooner or later it might become impossible for the non-Association companies 
to obtain the original Goad plans. This acquisition (with the use to which it 
was put) has the appearance of an astute, perhaps overly astute, manceuvre to 
deprive competitors of a useful tool of trade. But it seems to us that the most 
the non-Association companies can reasonably complain of is that this manceuvre 
of the Association, this getting to the Goads first, so to speak, has deprived them 
of the use of the original plans to the extent needed. There appears to be nothing 
in the whole course of events to give them any moral or other claim to the right 
to copy the revisions. These revisions according to all accepted copyright 
principles are subject to copyright held by the Bureau (or its employees). So 
long as they are unpublished works no one should be free to copy them without 
the Bureau’s consent. And as the Conference companies are not in the least 
interested in being enabled only to copy the original Goad plans without the 
revisions, there is no amendment to the Act useful to the Conference which we 
would be prepared to recommend. On the other hand, we do not recommend 
against giving relief to the Conference companies by amendments affecting copy- 
right if Parliament considers that the public has an important—what we have 
called an overriding—interest in the increased facilities for competition with the 
tariff companies which the relief applied for would give the non-tariff companies. 
It might be advisable, however, for any such amendments to be enacted in a 
separate act. 
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PART VI 
REGISTRATION PROVISIONS 


The present Act contains provisions for registration. These are to be 
found, and connected matters are dealt with, in Sections 31 to 41 inclusive. 
Registration is not compulsory. The author neither foregoes nor forfeits copyright 
by non-registration. But by virtue of Section 40 (3) the grantee of an interest 
in a copyright, either by assignment or license, forfeits his interest if he does 
not register his grant before there is registration of a grant to a subsequent 
assignee or licensee for valuable consideration without actual notice. In other 
words, a grantee of a copyright whose title would otherwise be good may find 
that his title is defeated, in certain circumstances, by his failure to register. It 
was submitted to us by La Societe des Ecrivains Canadiens that Section 40 (3) 
contravenes the Rome Convention which provides that the enjoyment and 
exercise of the rights of authors shall not be subject to the performance of any 
formality. We have been unable to assess with certainty the validity of this 
contention. On the one hand it may be argued that the Rome Convention 
provides only for the exemption of authors from formalities as a condition of 
the coming into existence or the continuation in their ownership of copyright 
and not for the exemption of all copyright proprietors. On the other hand it may 
be argued that it is the copyright itself that is protected from the necessity of 
compliance with formalities and that every copyright proprietor has the same 
protection as the author. It is arguable that the latter is the principle of a 
similar provision of the Universal Copyright Convention (Articles I and III). If 
Section 40 (3) offends against the Rome Convention or the Universal Copyright 
Convention, or both, it is, of course, obvious that a provision (to the proposal 
of which we gave serious consideration) making the enforceability of every 
assignee’s copyright dependent on registration before the act of infringement 
complained of would also offend against one or both of the Conventions. If 
we were called upon to express an opinion, we would, we think, say that such 
a provision would not offend against either Convention and it may be that at 
some future time Parliament will take this view and wish to enact such a 
provision. 

Registration of copyright by a person claiming to be a copyright owner 
may often be advantageous to him as a result of one or both of the two following 


provisions: 
/ 


(1) Section 36 which is as follows: 


(1) Every register of copyrights under this Act shall be prima facie evidence of 
the particulars entered therein and documents purporting to be copies of any 
entries therein or extracts therefrom, certified by the Commissioner of Patents 
or the Registrar of Copyrights and sealed with the seal of the Copyright Office, 
shall be admissible in evidence in all courts without further proof or production 
of the originals. 

(2) A certificate of registration of copyright in a work shall be prima facie evidence 


that copyright subsists in the work and that the person registered is the owner 
of such copyright. 


AS a result of this section, in an action for infringement of copyright where 
the defence is that copyright did not subsist in the work at the time of the act 
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complained of, the burden is on the defendant of disproving subsistence of 
copyright if the plaintiff before action has registered the copyright and procured 
a certificate of registration. 

Further, in an action for infringement where the defence is that the plaintiff 
was not the owner of the copyright at the time of the act complained of, the 
burden is on the defendant of disproving the plaintiff’s title if the latter has 
registered the copyright and procured a certificate of registration before the act 
complained of. 

In order to register the copyright (under the Copyright Rules made by 
P.C. 1854 of December Ist, 1954) the plaintiff must have first stated in his 
application that he was the owner of the copyright; but it seems anomalous that 
a mere statement by a prospective plaintiff should be sufficient, in the absence 
of evidence to the contrary, to prove his case. 


(ii) Section 22 which is as follows: 


Where proceedings are taken in respect of the infringement of the copyright in 
any work and the defendant in his defence alleges that he was not aware of the 
existence of the copyright in the work, the plaintiff is not entitled to any remedy other 
than an injunction in respect of the infringement if the defendant proves that at the 
date of the infringement he was not aware, and had no reasonable ground for suspect- 
ing that copyright subsisted in the work; but if at the date of the infringement the 
copyright in the work was duly registered under this Act, the defendant shall be 
deemed to have had reasonable ground for suspecting that copyright subsisted in 
the work. 


On the other hand, registration may deprive a party of certain presumptions 
in certain actions as a result of Section 20 (3) (b) (a deprivation which appears 
to be unjustifiable in the case of the presumption under 20 (3) (d) (i).) 
Section 20 (3) (b) is as follows: 

In any action for infringement of copyright in any work, in which the defendant 
puts in issue either the existence of the copyright, or the title of the plaintiff thereto, 
then, in any such case, 

(b) the author of the work shall, unless the contrary is proved, be presumed to be 
the owner of the copyright; and where any such question is at issue, and no grant 
of the copyright or of an interest in the copyright, either by assignment or licence, 
has been registered under this Act, then, in any such case, 

(i) if a name purporting to be that of the author of the work is printed or 
otherwise indicated thereon in the usual manner, the person whose name is 
so printed or indicated shall, unless the contrary is proved, be presumed to be 
the author of the work; and 

(ii) if no name is so printed or indicated, or if the name so printed or indicated 
is not the author’s true name or the name by which he is commonly known, 
and a name purporting to be that of the publisher or proprietor of the work 
is printed or otherwise indicated thereon in the usual manner, the person 
whose name is so printed, or indicated shall, unless the contrary is proved, 
be presumed to be the owner of the copyright in the work for the purpose 
of proceedings in respect of the infringement of copyright therein. 


We are of opinion that there should be no provision that production of a 
certificate of registration shifts the burden of proof to the defendant in an infringe- 
ment action. We think, to use the words of the Gregory Report (par. 286), 
that any hardship which copyright owners may suffer from being obliged to 
prove their cases without the assistance of registration certificates is a “further 
example of what they must reasonably accept in return for the very considerable 
benefits of securing copyright protection without formality or fee”. Section 36 
should, therefore, be repealed. If it is, the provisions relating to registration of 
copyright may as well be repealed also and we so recommend. 


id 


It follows that the reference to registration in Section 20 (3) (b) should 
be deleted. Our recommendations as to re-draft of this section will be found 
below. If as we have recommended the burden is on the plaintiff in an infringe- 
ment action (where issue is joined) to prove the subsistence of copyright in 
a work, or his title to the copyright, as the case may be, he should however 
have the benefit of the presumption set out in Section 20 (3) (b) (i) of our 
Act without running the risk of rebuttal of that presumption by a register. The 
presumption referred to in Section 20 (3) (b) (ii) is discussed below. 

As to Section 22, we could not recommend the maintenance of a register 
merely for the purpose of making it impossible for a defendant in an infringement 
action to prove that he had no reasonable ground for suspecting or believing that 
copyright subsisted in a work. The absence of the assistance which a register 
would give a plaintiff in any infringement action in this regard is another example 
of what copyright owners “must reasonably accept in return for the very 
considerable benefits of securing copyright protection without formality or fee”. 

As to the registration of assignments we are of opinion that the only provision 
that would be helpful in any substantial degree would be a provision making the 
enforceability of an assignee’s copyright conditional on registration before the 
act of infringement complained of. This would be an exceedingly useful provision. 
We believe that most copyrights are owned by assignees (e.g., the assignees of 
performing rights in musical works). The provision in question would enable 
any member of the public to ascertain definitely the owner of any assigned copy- 
right work. But such a provision in addition to being expensive in its operation 
might be regarded by some as of doubtful consistency with one or both of the 
Conventions with which we think Canada should comply and we are not disposed 
to recommend its enactment. This being so, we think the present provision 
for registration of assignments may as well be repealed and we so recommend. 
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PART VII 


PROTECTION—BY STATUTE DIRECTLY AND BY ORDER IN COUNCIL 


The first question that naturally arises in this part is what works are to 
receive protection under Canadian legislation. The requirements of the Rome 
Convention and the Universal Copyright Convention come down to this—that 
Canada must, to comply with those Conventions, protect every original un- 
published work, if the author was at the date of the making of the work a citizen 
or national of a convention country, meaning a country which is a party to either 
one of the Conventions, and that Canada must also protect every original published 
work, if (a) the work was first published in a convention country, or (b) the 
author of the work was at the time of its publication a citizen or national of a 
country in respect of which the Universal Copyright Convention was in force. 
We think that the protection of our Act should extend not only to these works 
but to every original unpublished work, if the author was at the date of the making 
of the work domiciled or resident in Canada. In this connection we use the word 
“work” as not including a motion picture film which will be dealt with separately 
below. Films are frequently, if not usually, made by corporations and the wording 
used above would not apply. It will be remembered that we are not using work 
as including the recording of a musical, literary or dramatic work or the records 
embodying that recording, nor are we using it as including broadcasts. We note 
from the United Kingdom Act that there are many works to which the United 
Kingdom will be obligated to give protection under the Brussels Convention or 
the Universal Copyright Convention, or both, which are not protected directly 
by the statute itself. Provision is, however, made for extending protection to 
those works by Order in Council (see Section 32 of the new United Kingdom Act). 
We think that the extension of protection by Order in Council should be provided 
for in our legislation as it is in the new United Kingdom Act. 
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PART VIII 


COPYRIGHT IN ORIGINAL WORKS 


We propose now to make certain recommendations first in regard to copy- 
right in literary, dramatic and musical works and then in regard to copyright 
in artistic works. Certain definitions or explanations of the expressions to be 
used should be stated at the outset. 

By Canadian we mean a Canadian citizen or person domiciled or resident 
in Canada. The term “work” does not include a record, a motion picture film 
or a broadcast. These will be dealt with separately. While the protection recom- 
mended extends only to Canadians or to works first published in Canada, it should 
be borne in mind that a work is to be considered first published in a country 
if there is simultaneous publication in that country and another country and 
publications are considered simultaneous if they took place within a period of 
not more than thirty days. 

Moreover, we are recommending elsewhere in the report that the Govern- 
ment be given power to extend by Order in Council the protection which we 
are here recommending for works of Canadians or works first published in 
Canada to other works so that Canada may (a) discharge its convention obliga- 
tions, and (D) give protection to some or all British subjects other than Canadians 
if the Government sees fit to do so. It may be noted that the new United Kingdom 
Act gives protection expressly to works of British subjects, and Canada may 
wish to reciprocate by doing the same either in whole or in part. 

It should be borne in mind also that when we speak of the acts restricted 
by copyright we mean the acts which in the absence of authorization by the 
copyright owner would be infringements, and that when we refer to “the work” 
in enumerating restricted acts we mean either the work or any substantial part 
of it. These definitions and explanations relate not only to literary, musical, and 
dramatic works (which are dealt with in Section 1) but also to artistic works 
(which are dealt with in Section 2). 


Section 1—Copyright in Literary, Dramatic and Musical Works 


Our recommendations with regard to literary, dramatic and musical works 
which should receive protection, the term of the protection and the nature of the 
protection will now be set out. 

Copyright should subsist in every original literary, dramatic or musical work 
which is unpublished and of which the author was, at the time when the work 
was made, or if the making of the work extended over a period, was for a 
substantial part of that period, a Canadian. 

Where an original literary, dramatic or musical work is published, copy- 
right should subsist in the work (or if copyright in the work subsisted immediately 
before its publication, should continue to subsist) if the work was first published 
in Canada or the author of the work was at the time when the work was first 
published a Canadian or the author had died before that time but was a Canadian 
immediately before his death. 

If there has been no publication of the work or performance of the work 
in public or offer for sale to the public of records of the work or broadcasting 
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of the work before the expiration of seventy-five years after the author’s death 
or one hundred years after the work was made, whichever is later, copyright in 
the work should then expire. The reason for this recommendation will be given 
later in this section. 

If there has been publication of the work, performance of the work in public, 
offer for sale to the public of records of the work or broadcasting of the work 
at any time before the expiration of the period mentioned in the last paragraph, 
copyright in the work should subsist for fifty-six years after the first occasion 
of any such publication, performance, offer for sale or broadcasting, and should 
then expire unless the author is living in which event it should not expire until 
the author’s death. The reasons for this recommendation are set out in the section 
of this report above relating to term of protection. 

It should be provided that references to doing any act in relation to a work 
include reference to the doing of that act in relation to an adaptation of the work. 

The acts restricted by the copyright in literary, dramatic or musical works 
should be: 

(a) reproducing the work in any material form; 

(b) publishing the work; 

(c) performing the work in public; 

(d) broadcasting the work; 

(e) causing the work to be transmitted to subscribers to a diffusion service; 

(f) making any adaptation of the work; 

(g) doing in relation to any adaptation of the work any of the acts specified 

in relation to the work in paragraphs (a) to (e). 


Adaptation should be defined as meaning in relation to a literary or dramatic 
work any of the following, that is to say: 

(i) in the case of a non-dramatic work, a version of the work (whether in 

its original language or a different language) in which it is converted 
into a dramatic work; ol 
(ii) in the case of a dramatic work, a version of the work (whether in its 
Original language or a different language) in which it is converted into 
a non-dramatic work; 
(iii) a translation of the work; 
(iv) a version of the work in which the story or action is conveyed wholly 
or mainly by means of pictures; 
and in relation to a musical work as meaning an arrangement of the work; so 
however that the mention of any matter in this definition of “adaptation” shall 
not affect the generality of the words “reproducing the work in any material 
form”. an 

The reason for the foregoing recommendation that the copyright in literary, 
dramatic and musical works as to which there has been no publication, public 
performance, offer for sale of records to the public, or broadcasting, should expire 
seventy-five years after the author’s death or one hundred years after the work 
was made, whichever period ends later, will now be given. 

The Gregory Committee gave much attention to the question as to when 
manuscripts not published by an author in his lifetime could be copied and 
published without infringing copyright. The result of their recommendations 
is to be found in Section 7 (6), (7), (8) and (9) (d) of the new United Kingdom 
Act. In these subsections only manuscripts or copies kept in certain libraries, 
museums and other institutions are dealt with. We think that there would be 
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no serious objection to providing for the complete expiration of copyright in 
literary, dramatic and musical works as to which there is no publication, etc., 
whether letters, diaries or other works, provided a sufficient length of time is 
required to elapse both after the time the works came into existence and after 
the author’s death. When this question was considered in the Standing Com- 
mittee of the House of Commons in the United Kingdom it was argued that if 
copyright had not continued in Boswell’s London Journal until the time it was 
found it probably could not have found a publisher. We doubt this, having in 
mind the numerous publications of works in the public domain. It would be of 
assistance to biographers and historians to be able to publish letters and other 
manuscripts without being obliged to seek out and settle with the owners of 
copyright in an unpublished work of an author long dead. Of course they could 
not publish them unless the owners of the letters or manuscripts permitted access 
to them. But these owners might not, and in the case of letters, ordinarily would 
not, be the owners of the copyright. The owners of the copyright would we 
think be adequately protected if the copyright in such cases expired seventy-five 
years after the author’s death, or one hundred years after the work was written, 
whichever period ends later. 


It should be noted that not all of the restricted acts mentioned above in this 
section should in all circumstances be infringements, even though unauthorized 
by the copyright owner. “Performing the work in public” would normally include 
any mode of visual or acoustic presentation, e.g., causing visual images or sounds 
to be seen or heard in public by operating radio or television receiving apparatus. 
We think, however, that when the owner of the copyright in a work authorizes 
the broadcasting of the work either by radio or television he should be taken 
to have authorized its communication to persons who hear or see it at the 
receiving end. In our opinion it should be provided that reception of a broadcast 
work in copyright and causing it to be heard or seen in public as and when it is 
broadcast is not a restricted act. This principle is to a large extent recognized 
by subsection (7) of Section 50 of our Act to which we have referred and which 
will be discussed later. It should also be provided that if a work is transmitted 
to subscribers to a diffusion or rediffusion service reception of the diffused or 
rediffused work and causing it to be heard or seen in public as and when it is 
diffused or rediffused is not an infringement. As already stated, we use the word 
rediffusion, as distinguished from diffusion, as meaning the relaying of broadcasts 
over paths provided by wire or other material substance simultaneously with 
reception. But we think that any rediffusion of a work or causing it to be heard 
or seen in public at the receiving end of a broadcast or rediffusion of a broadcast, 
as and when it is broadcast without the license of the owner of the copyright in 
the work should be taken into account in assessing damages in any proceedings 
against the broadcaster in respect of that copyright in so far as that copyright was 
infringed by him in making the broadcast and there should be a provision to this 
effect. And any causing of a work to be heard or seen in public at the receiving 
end as and when a work is diffused without the license of the owner of the 
copyright in the work should be taken into account in assessing damages in any 
proceedings against the person diffusing in respect of that copyright in so far as 
that copyright was infringed by him in making the diffusion and there should be 
a provision to this effect. 

It should we think be made clear that diffusion, as used in (e) in the list 
of restricted acts above does not include rediffusion. While diffusion (by wire 
or some such material path) to subscribers to a diffusion service should be a 
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restricted act as partaking of the nature of performance in public, we think that 
rediffusion should be regarded as more of the nature of a means of facilitating 
reception of the broadcast. The reasons why we do not think that rediffusions 
of broadcasts should be restricted acts are set out above in section 3 of Part IV. 


It is, of course, possible for broadcasts to be rebroadcast simultaneously 
with their reception, although we know of no instances of this in Canada at present. 
Should “broadcasting” as used in (d) above include such rebroadcasting? We 
think so. If a broadcasting station could tune into a broadcast and simultaneously 
rebroadcast it without obligation to head-copyright owners we think the results 
might be unfair and undesirable. The rebroadcasting station would likely look for 
its compensation for rebroadcasting to the sponsors of the program rebroadcast. 
This might reduce the amount they would be willing to pay the station making 
the original broadcast and thereby indirectly prejudice the head-copyright owners. 
In our view both the head-copyright owners and the original broadcaster should 
have the right to prevent such a use of the works broadcast. The situation in 
respect of the person rediffusing a broadcast program is different. He would, 
we assume, normally rely on his service fees for his revenues rather than on 
payments from the sponsors of the programs which he rediffuses. As he would 
not invade the revenue field of the broadcaster the head-copyright owner would 
not be prejudiced. If the situation changes factually so that rediffusing bodies 
do invade the revenue field we have mentioned, consideration should be given 
to amendments. Meantime we think it undesirable to enable a head-copyright 
owner who has authorized a broadcast to recover against a person who by rediffu- 
sion has merely given the broadcast fuller coverage. 

This reasoning does not apply to diffusions by wire as distinguished from 
rediffusions. Persons who cause the work to be transmitted to subscribers to a 
diffusion service (as distinct from a rediffusion service) should be in the same 
position as broadcasters as far as liability to the head-copyright owner is con- 
cerned, although the fee chargeable should of course not necessarily be on the 
same basis. Disseminators of wired music to subscribers are now paying royalties 
in Canada, at least in cases where there is a public performance at the receiving 
end. We think that they should be liable whether there is a public performance 
at the receiving end or not. 

Then too there is the matter of public performance by means of a gramo- 
phone in any place other than a theatre that is ordinarily and regularly used for 
entertainments to which an admission charge is made. Subsection (7) of Section 50 
of our Act provides that no fees shall be collectable (probably the prohibition 
extends only to performing rights societies) from the owner or user of the gramo- 
phone in respect of such public performances. We make recommendations with 
respect to this subsection in Section 5 of Part XIII. 


Section 2—Copyright in Artistic Works 


We think that an artistic work should be defined as meaning a work of any 
of the following descriptions: 
(a) paintings, sculptures, drawings, engravings and photographs, all irre- 
spective of artistic quality. 
(b) works of architecture being either buildings or models for buildings. 
(c) works of artistic craftsmanship not falling within either (a) or (b). 
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It may be noted that in our present Act only architectural works of art are 
included in artistic works. (Section 2 (a) and (b).) It would appear, however, 
that Canada is bound by the Rome Convention to protect all works of architecture. 
See Article 2 (1). To do so obviates the difficulty of the task of a court in 
determining whether a building or structure has artistic character or design. 

Copyright should subsist in every original artistic work which is unpublished 
and of which the author was at the time when the work was made, or, if the making 
of the work extended over a period, was for a substantial part of that period, 
a Canadian. 

Where an original artistic work is published, copyright should subsist in 
the work (or if copyright in the work subsisted immediately before its publication, 
should continue to subsist) if the work was first published in Canada, or the author 
of the work was at the time of first publication a Canadian, or the author had 
died before that time but was a Canadian immediately before his death. 

We think that, subject to the provisions respecting photographs and engravings, 
the term of copyright in artistic works should be for a period expiring fifty-six 
years after the author’s death but if the work is published in the author’s lifetime 
it should expire at the end of fifty-six years after publication or at the author’s 
death, whichever event is later. 

We think that the copyright in a photograph should subsist until the end 
of the period of forty years from the time when the photograph was taken. We 
note that in the United Kingdom Bill, as introduced into the House of Lords, 
it was provided that the copyright in a photograph should expire at the end of the 
period of twenty-five years from the end of the calendar year in which the photo- 
graph was taken. This provision was in accordance with the recommendations 
of the Gregory Committee. The Gregory Committee (par. 312) gave no reasons 
for this recommendation other than to say: 

It seems to us that a period of 50 years is unduly long for the protection of 
photographs and we recommend that this period should be reduced to a period which 
would terminate 25 years from the ist January following the date upon which the 
photograph was taken. 

In the United Kingdom Act, as passed, the term provided for photographs 
is fifty years from the end of the calendar year in which the photograph is first 
published. 

The term of protection in our Copyright Act for photographs is fifty years 
from the making of the original negative from which the photograph was directly 
or indirectly derived. We are in accord with the view of the Gergory Committee 
that this term is unduly long and that it would be desirable to bring the term 
of protection for photographs more nearly in accord with the term of protection 
for films which we later recommend should be forty years from the first exhibition 
of the film. 

As to engravings, the term of protection, both in the United Kingdom and 
in Canada, has in the past been and is now assimilated to that of the protection 
of literary, dramatic and musical works. We think that where there has been 
no publication of the engraving before the expiration of seventy-five years after 
the author’s death or one hundred years after the engraving was made, which- 
ever is later, copyright in the engraving should then expire; and that if there 
has been publication of the engraving at any time before the expiration of this 
period copyright in the engraving should subsist for fifty-six years after such 
publication and should then expire unless the author is then alive, in which event 
it should not expire until the author’s death. 
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The new United Kingdom Act, Section 3 (5), specifies two other restricted 
acts, viz. “(c) including the work in a television broadcast; (d) causing a tele- 
vision programme which includes the work to be transmitted to subscribers 
to a diffusion service”. The inclusion of these in the list of restricted acts in 
the United Kingdom Act may be required by Article 11 bis of the Brussels 
Convention. But we do not think it is required of Canada by Article 11 bis 
of the Rome Convention. True, the latter provides that “authors of literary and 
artistic works shall enjoy the exclusive right of authorizing the communication of 
their works to the public by radio-communication”. But in our opinion this 
Article does not mean that authors must be given the right to prevent the com- 
munication of their artistic works, as we propose that they be defined, by tele- 
vision broadcast or diffusion. 


The exhibition of artistic works in public has never, so far as we can learn, 
been a restricted act. It is not a performance in public. If a work is one the 
performance of which in public is a restricted act there is every reason why the 
broadcasting of that work should be a restricted act. This we think must have 
been the principle on which Article 11 bis (Rome) was based. The Article 
gave rise to discussions at the Brussels Conference as to its meaning. There seems 
to have been no consensus that “radio-communication” included television broad- 
casting. And we do not think it was intended to do so, having in mind the stage 
which the technical development of broadcasting had reached in 1928. 

The term “literary and artistic works” as used in Art. 11 bis (Rome) 
includes dramatic and musical works: Art. 2 (Rome). It would appear to us 
that the term “literary and artistic works” as used in Art. 11 bis in all probability 
was intended to include only those which could be communicated by the radio- 
communication of sound. This would not include artistic works in the sense of 
the definition proposed above. Our present Act does not throw any light on the 
question, as it simply (in section 3 (1) (f)) adopts the words of Art. 11 bis 
(Rome) and makes it a restricted Act “in case of any literary, dramatic, musical 
or artistic work, to communicate such work by radio-communication”. 

We are not in favour of including, as restricted acts, the (c) and (d), 
mentioned above, of the new United Kingdom Act. If there is a good reason 
for making exhibition of an artistic work by a television broadcast or by diffusion 
a restricted act while at the same time exhibition of the work in public otherwise 
is not, this reason has not occurred to us. And so far as we are aware it has 
never been a part of the system of copyright with which this country is familiar 
that exhibition of an artistic work in public should be assimilated to performance 
in public of a musical or dramatic work and made a restricted act. 


Section 3—Ownership of Copyright in Literary, Dramatic, Musical and Artistic 
Works 


We start with the principle that the author or originator of the work is the 
first owner of the copyright. To this principle there are certain exceptions in our 
Act and in Section 4 of the new United Kingdom Act which apply only in the 
absence of agreement (written or oral) to the contrary. The moment these 
exceptions are introduced questions of difficulty arise. 


Exception 1. Works made in the course of an author’s employment. Generally 
speaking copyright in a work made in the course of an author’s employment by 


45 


another person should vest in that other person. But of this principle there has 
been in the past one qualification. See our Act, Section 12 (3) and Imperial 
Act of 1911, Section 5 (1) (b). This qualification is that where the work is an 
article or other contribution to a newspaper, magazine or similar periodical, there 
shall in the absence of an agreement to the contrary be deemed to be reserved 
to the author the right to restrain the publication of the work otherwise than 
as part of a newspaper, magazine or similar periodical. Note the following effects 
of this exception and its qualifications: 

(a) There is a discrimination in favour of employed contributors to period- 
icals. For example, a commercial artist in the employ of an advertising agency 
who paints a picture to be used on posters cannot restrain its use otherwise, Cw; 
on greeting cards or as pictures in houses. 

(5) The contributor to the periodical has no copyright. He merely has 
a “right to restrain”. If the periodical proprietor or his assignee or an infringer 
makes profits out of the use of the contribution for other than periodical purposes 
the author has no action for damages or accounting for profits. The periodical 
proprietor has the copyright. If this is infringed it is he who is entitled to damages 
or accounting for profits, not the author. All the author can do is restrain the 
infringement. 

(c) The right to restrain is absolute. It does not depend on whether or not 
the defendant was a bona fide purchaser of the copyright for value without notice 
that the author’s contribution was to a periodical, or was a bona fide licensee. 

Should this special treatment of employed contributors to periodicals (e.g.; 
members of a newspaper staff) be extended to all employees? This is, we think, 
out of the question. It will be noted that the employed periodical contributor’s 
right of restraint is not to restrain the use to use for the express or immediate 
purpose for which the contribution was made, but only to restrain it to periodical 
use. To carve out categories of use to which publication should be restrainable 
by employees in other businesses would be impossible. If we moved in the other 
direction and restrained use of all employers to the immediate purposes of works 
it would place an intolerable restraint on employers, as for instance, in the case 
of business letters written by employees. We think that the general principle 
that copyright in a work made in the course of an author’s employment by 
another person should vest in that person unless there is an agreement to the 
contrary is the correct one and that there should be no qualification in favour of 
employee contributors to periodicals. Needless to say the present statutory 
qualification, or a variation of it, could be created by agreement between the 
employer and the employee. 


Exception 2. Engravings, photographs and portraits. See Section 12 (2) 
of our Act and Section 5 (1) (a) of the Imperial Act of 1911. This exception 
is that where in the case of an engraving, photograph or portrait, the plate or 
other original was ordered by some person and was made for valuable con- 
sideration in pursuance of that order, then in the absence of any agreement to 
the contrary, the person by whom such plate or other original was ordered shall 
be the first owner of the copyright. Note: 


(a) The engraving or photograph may or may not be a portrait. 


(b) If the order was for a painting or drawing, the subsection extends only 
to the painting or drawing of a portrait. 


(c) The subsection applies only when the plate or other original was 
ordered. 
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The principle of the subsection should, we think, be maintained. The important 


works dealt with are (i) photographs (whether portraits or not) and (ii) portraits 
other than photographs. 


As to (a) and (c), we agree with the Gregory Committee’s observation 
that “the ordering of the ‘plate’ is an unreal test in relation to the normal procedure 
when professional photographs are made; a person requiring such a photograph 
does not contemplate that he is ordering or paying for the negative, and indeed 
some methods of photography do not involve the existence of a negative in the 
ordinary sense. The relevant consideration in such a case would appear to be 
whether the taking of the photograph was commissioned by the sitter or offered 
by the photographer”. (Par. 268.) The main reason why the first owner of the 
copyright should be the person commissioning is that that person is likely to have 
a highly personal interest in permitting or refusing to permit reproduction. And 
this applies not only to photographic portraits but to other photographs which 
he commissions. The photographer, for example, should not be free to permit 
the use of the photograph for advertising, for distribution on cards, or otherwise, 
without the consent of the person commissioning, whether the photograph is 
a portrait or a picture of a house, a factory or anything else. On the other hand, 
the photographer might conceivably have a personal interest in preventing the 
person commissioning from using, let us say, a poor photograph for certain 
purposes, for instance, the use of a passport photograph for publication in news- 
papers. A balance must be struck between these conflicting considerations, and 
we have concluded that the considerations in favour of vesting the copyright 
in the person commissioning are more weighty. It may be noted that this con- 
clusion accords with the disposition of the matter embodied in the new United 
Kingdom Act. We recommend therefore that where a person commissions the 
taking of a photograph (or the making of an engraving) and pays or agrees to 
pay for it in money or money’s worth and the photograph is taken (or the 
engraving made) in pursuance of that commission the person who so commissions 
shall be entitled to the copyright in the absence of any agreement to the contrary. 


As to (b), here in our opinion the element of creativeness would ordinarily 
bulk larger than in the case of photographs but we think that the copyright should 
in the absence of any agreement to the contrary go to the person commissioning 
where the work painted or drawn is a portrait. Where it is not a portrait, copy- 
right should go to the person commissioning, provided however that if the work 
was commissioned or ordered for a particular purpose communicated to the 
author before the work was made, in the absence of any agreement to the con- 
trary, the author should have the right to restrain its publication, reproduction 
or broadcast for a different purpose. If, for example, a person commissions an 
artist to paint a picture (other than a portrait) for the decoration of his dwelling 
house, he should be restrainable by the author from later reproducing it, publishing 
it or broadcasting it or licensing any of these acts without the author’s consent. 
Such a provision would enable an artist who painted a landscape on commission 
from a house owner for the decoration of his house to prevent it from being 
published, for example, for advertising purposes or for the advancement of 
purposes with which the author did not wish to be even indirectly associated. 


What should the law be as to other works commissioned for valuable con- 
sideration? Briefly we think it should be the same as that applicable to non- 
portrait paintings and drawings. In the absence of any agreement to the contrary, 
the copyright should go to the person commissioning but if the work was com- 
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missioned or ordered for a particular purpose communicated to the author before 
the work was made, the author should have the right to restrain the use of the 
work for another purpose by publication or what otherwise would be an infringe- 
ment if the author owned the copyright. For example, the proprietor of a 
periodical commissions A to write an article and informs the author that he 
wants it for publication in his periodical. The author would have the right to 
restrain its publication in other periodicals or (with other articles) in book form, 
or for any purpose other than the communicated purpose—and not only its 
publication but any other dealing with the article which would be an infringe- 
ment if the author were the copyright owner. 

One reason for leaving the copyright in commissioned works with the person 
commissioning is that to leave it with the person commissioned makes (we think) 
too sharp a differentiation between the case where there is a contract of service 
and the case where there is a contract for services. Many cases would be on the 
border line. A is on the staff of a newspaper and is directed to write an article. 
His employer has the copyright. B is not on the staff and agrees for valuable 
consideration to write an article. Both get paid by the same person. Their 
expenses are probably paid in both cases. If A is not to have the copyright, 
why should B? But the purposes to which the article is to be put are, we think, 
likely to be more important to B than to A. So B is entitled to have protection 
against unauthorized publication, etc., of his work. 

This suggested disposition of the matter presents some difficulties: 

(1) Disputes might arise as to the ambit of the communicated purposes 
and as to whether there was any communication of purposes. 

(2) Who may be restrained other than the person commissioning? 

(3) Is an infringer to go scot-free of damages unless the person commis- 
sioning wishes to proceed? 

As to (1), it might be required that the communication must be in writing. 
We cannot recommend this. It would largely defeat the value to the author of 
the right to restrain. In many cases he might be commissioned by telephone and 
required to act immediately. 

As to (2), we think that everyone should be restrainable, even an assignee 
or licensee of the copyright who had no notice of the communicated purpose. 
An “innocent” assignee or licensee would be in no worse position than innocent 
infringers who are subject to injunction. To provide that an assignee or licensee 
who takes his assignment or license bona fide for value and without notice is not 
restrainable might satisfy the requirements of exact justice to a fuller extent but 
would introduce further complications—and we think rather unnecessarily. If an 
assignee or licensee from a commissioning person (who, of course, is neither the 
author nor the assignee of the author) chooses to publish without finding out 
whether there was a communicated purpose or not he suffers no great hardship 
if he finds himself restrained, but without any liability for damages. The assignor 
or licensor in effect represented himself as having a complete copyright when he 
had only a qualified one. Whatever remedy the assignee or licensee may have 
against the assignor or licensor he should not be free from restraint by the author. 

As to (3), the infringer could always be restrained by the author not because 
the author has an action for infringement—he would have none—but because 
of the statute. 

It should be borne in mind that the rights of the person commissioning or 
employing and those of the author may always be rendered precise by agreement. 
It is only when no agreement is made that the statute determines where the 
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copyright lies and whether it is absolute or qualified. Possibilities of disputes 
as to who owns the copyright and as to whether there was a communicated 
purpose and as to its extent can be avoided by written agreement. 

While it is tempting to recommend a provision that an “agreement to the 
contrary” to be effective must be in writing, this might, we think, result in injustice 
In some cases and we do not recommend it although we would have no strong 
objection to it. We had representations in favour of such a provision. 


Section 4—Anonymous and Pseudonymous Works and Works of Joint Authorship 
We recommend that: 


it be provided that where the first publication 
(i) of a literary, dramatic or musical work of which there has been 
no previous performance in public, offer for sale to the public of 
records, or broadcasting; 
(ii) of an engraving, or 
(iii) in the author’s lifetime, of any other artistic work (other than a 
photograph) 
is anonymous or pseudonymous then any copyright subsisting in the work shall 
continue to subsist until the end of the period of fifty-six years from the end 
of the calendar year in which the work was first published and shall then expire; 
but this provision shall not apply in the case of a work, if at any time before 
the end of the fifty-six year period mentioned it is possible for a person without 
previous knowledge of the facts to ascertain the identity of the author by reasonable 
inquiry. This however does not mean that other provisions may not lead to the 
same result in a particular case. For example, a literary, musical or artistic work 
may be published anonymously or pseudonymously and it may be quite possible 
to ascertain the identity of the author—yet the term of the copyright might be 
fifty-six years from the first publication because the author dies before the expira- 
tion of that period. 

Provision (iii) seems at first sight rather unhelpful—as a person desiring 
to reproduce, and relying on this provision must be able first to assure himself, 
although the publication is anonymous or pseudonymous, that the author was 
alive at the time of first publication. But this might not be in all cases impossible— 
and it manifestly should not be provided, in relation to this class of artistic works, 
that anonymous or pseudonymous publication after the author’s death brings into 
being a fifty-six year term. 

The main purpose of the recommendation with respect to the possibility of 
ascertaining identity is to deal with the cases of authors who have published 
under pseudonyms but whose identity is no secret. If such an author should 
outlive the fifty-six year period we think that he should retain copyright until 
his death. 

Strictly speaking, or at least theoretically, this recommendation should in 
the case of literary, musical and dramatic works relate not only to publication 
which is anonymous or pseudonymous but to public performance, offer for sale 
to the public of records of the work and broadcasting of the work, where the 
identity of the author is not disclosed; but we think that to extend the special 
provision beyond anonymous or pseudonymous publication would be an exercise 
in unnecessary refinement. 

It should be provided that a publication of a work under two or more 
names shall not be taken to be pseudonymous unless all these names are 


pseudonyms. 
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As to joint works, there should be a provision that “work of joint author- 
ship” means a work produced by the collaboration of two or more authors in which 
the contribution of each author is not separate from the contribution of the other 
author or authors. 

In relation to a work of joint authorship, copyright should subsist in it if, 
and only if, at least one of the joint authors is what we may call an “eligible author”, 
that is an author who if he had been the sole author of the work would have been 
entitled to copyright in it. An instance of an author who would not be an 
“eligible author” would be one of the joint authors of a work first published in 
a non-Convention country, he not being a national of a Convention country. 

In relation to a work of joint authorship, copyright in which subsists for 
fifty-six years from a certain event (publication, public performance, offer for 
sale of records to the public or broadcasting) it should continue to subsist 
thereafter if and so long as an eligible author lives and should then expire. 

In considering our recommendation that if there has been no publication of 
a literary, dramatic or musical work or performance of the work in public or 
offer for sale to the public of records of the work or broadcasting of the work 
before the expiration of seventy-five years after the author’s death or one hundred 
years after the making of the work whichever is later copyright should then expire, 
a question may arise in relation to a work of joint authorship as to what date 
is to be taken as the date of the author’s death. This date should be the date 
of the death of the last surviving eligible author. 

In relation to a work of joint authorship of which one or more of the authors 
are not eligible authors, the other author or authors should be entitled to the 
copyright. 

A situation might arise in reference to a published work of joint authorship 
where: 


(a) the duration of copyright may under other provisions of the Act 
depend on the date of the death of “the author” rather than on the 
date of first publication; and 


(b) the work was first published under two or more names and either 
(i) one or more of the names (but not all) were pseudonyms, or 
(ii) all of the names were pseudonyms but it is possible for a person 
without previous knowledge of the facts to ascertain the identity 
of any one or more (but not all) of the authors by reasonable 
inquiry. 


In this situation what should such a person be entitled to regard as the date 
of the death of the author? It would seem to us that in such a situation a person 
interested in reproducing the work should be entitled to regard as the date of the 
death of “the author”, the date of the death of the last surviving eligible author 
who did not publish under a pseudonym or whose identity a person without 
previous knowledge of the facts could within fifty-six years of the first publication 
of the work have ascertained by reasonable inquiry. 

We recommend the enactment of provisions which will give effect to the 
views expressed in the last paragraph. The detail may not be worked out with 
precise accuracy but we have tried to make the recommended principle clear. 

There should be a provision that unless it is otherwise provided any 
reference to an author of a work shall be construed, in relation to a work of 
joint authorship, as a reference to all the authors of the work. 
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PARIS 


INFRINGEMENT OF COPYRIGHT IN ORIGINAL WORKS BY 
IMPORTATION, SALE AND OTHER ACTS 


The substance of Section 17 (1) of our Act should be retained. This sub- 
section is as follows: 
Copyright in a work shall be deemed to be infringed by any person who, without 


the consent of the owner of the copyright, does anything the sole right to do which 
is by this Act conferred on the owner of the copyright. 


Section 17 (4) should be replaced by provisions to the following effect: 
wv 4 (a) The copyright in a literary, dramatic, musical or artistic work is 
infringed by any person who without the license of the owner of the copyright 
imports an article (otherwise than for his private use) into Canada if to his 
knowledge the making of that article constituted an infringement of that copy- 
right or would have constituted such an infringement if the article had been made 
in Canada, provided however that it shall not be an infringement to import any 
article for the use of an institution of learning if the article was not imported 
for sale or hire either to students or others, or to import any article for the use 
of a public library if the article was not imported for sale but this proviso in 
so far as it applies to public libraries shall apply only to those of a class prescribed 
by regulations made by the Governor in Council which shall secure that the 
libraries to which the regulations apply are not conducted for profit. 

(b) The copyright in a literary, dramatic, musical or artistic work is in- 
fringed by any person who in Canada and without the license of the owner of 
the copyright— 

(i) sells, lets for hire, or by way of trade, offers or exposes for sale or 

hire any article, or 

(ii) by way of trade exhibits any article in public, 
if to his knowledge the making of the article constituted an infringement of that 
copyright or (in the case of an imported article) would have constituted an infringe- 
ment of that copyright if the article had been made in Canada. 

(c) The last paragraph shall apply in relation to the distribution of any 
articles either— 

(i) for purposes of trade, or 

(ii) for other purposes, but to such an extent as to affect prejudicially the 

owner of the copyright in question, 
just as it applies in relation to the sale of an article, but distribution of an 
imported article by an institution of learning, and not by way of sale or hire, or 
by a public library of the class prescribed by regulations as set out above, and 
not by way of sale, shall not be an infringement. 

If these provisions are adopted and Sections 27 and 28 of our Act are 
repealed, the right of a person to import for his private use will be clear. Nor 
can there be any serious prejudice to the copyright owner in permitting so limited 
an importation. The rights of institutions of learning and public libraries to import, 
which our present Act was apparently intended to give, will be continued but 
(on one view of the meaning of Section 28 (3) of our Act) with some alteration. 
Institutions of learning will infringe if they import for sale or hire books or other 
articles the making of which to their knowledge constituted infringement or 
would have constituted infringement if made in Canada. Otherwise they will 
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not infringe. Is this assimilation of the position of institutions of learning not 
importing for sale or hire to that of persons importing for private use defensible? 
We have come to the conclusion that it is. The practice has gone on for a long 
time. Canadian agents of foreign publishers, rather than the authors, are, we 
think, the chief objectors. We cannot see that it is the function of copyright law 
to protect them. 

Similar considerations apply to the public libraries. Here we use the phrase 
“sale” instead of “sale or hire” for two reasons: (a) a public library may, we 
think, make some small charges which are arguably for the use of books without 
thereby putting itself in the profit making category, and (b) the class of public 
libraries to which the provision is to apply, unlike the institutions of learning, 
is to be delimited by regulations which will ensure that the libraries to which the 
regulations apply are not conducted for profit. 

We are not unmindful of the strong representations which were made against 
such provisions as those in Section 28 (3) (a) and (c) of our present Act but 
we are not prepared to go further than the foregoing recommendations. We are, 
as indicated above, recommending the complete elimination of Section 28 (3) (b) 
and (d) of our Act. ' 

Section 5 (5) and (6) of the new United Kingdom Act is as follows: 


5. (5) The copyright in a literary, dramatic or musical work is also infringed by 
any person who permits a place of public entertainment to be used for a performance 
in public of the work, where the performance constitutes an infringement of the 


copyright in the work: 
Provided that this subsection shall not apply in a case where the person permitting 
the place to be so used— 
(a) was not aware, and had no reasonable grounds for suspecting, that the perform- 
ance would be an infringement of the copyright, or 
(b) gave the permission gratuitously, or for a consideration which was only nominal 
or (if more than nominal) did not exceed a reasonable estimate of the expenses 
to be incurred by him in consequence of the use of the place for the performance. 
(6) In this section “place of public entertainment” includes any premises which 
are occupied mainly for other purposes, but are from time to time made 
available for hire to such persons as may desire to hire them for purposes 
of public entertainment. 


This section bears some resemblance to Section 17 (5) of our Act which is as 
follows: 


Copyright in a work shall also be deemed to be infringed by any person who for 
his private profit permits a theatre or other place of entertainment to be used for the 
performance in public of the work without the consent of the owner of the copyright, 
unless he was not aware, and had no reasonable ground for suspecting, that the 
performance would be an infringement of copyright. 


We see no good reason for recommending the enactment of provisions 
similar to subsections (5) and (6) of Section 5 of the new United Kingdom Act 
or the retention of Section 17 (5) of our present Act. A theatre proprietor is 
now and should under any new legislation be liable as an infringer if he 
authorizes an infringement of copyright in the theatre, and we do not see why 
the law should go further and make him liable unless he shows that he had no 
reasonable grounds for suspecting that copyright would be infringed in his 
theatre. Our Section 17 (5) is by no means a dead letter. In some circum- 
stances the performing rights societies have, or claim to have, rights of actions 
against hotel proprietors who permit the use of parts of their premises by 
persons who perform musical works in public there. The section enables a’ 
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performing rights society owning the copyright to collect performing right fees 
from a hotel proprietor if the performance was unlicensed unless the proprietor 
can prove that he was not aware and had no reason to suspect that works in 
copyright were to be performed. It seems to us that this is a kind of contributory 
infringement which should not be treated as an infringement at all. The owner 
of a hall should not, we think, be called upon when he permits the use of his 
hall to enquire into the question as to whether an infringement of copyright is 
to be committed in the hall. An infringement of copyright is not in our opinion 
a sufficiently serious offence against law or morality to justify the imposition 
of so serious a burden on the hall owner. As will be seen later, the performing 
rights in a musical work are sometimes claimed by more than one society and 
there is no practicable way in which the hall owner can ascertain for sure which 
is the owner. The person seeking the use of the hall may have a license from 
one society and believe (wrongly) that that society is the owner and that there will 
be no infringement. Yet with two societies in the field it may be impossible for 
the hall owner to prove that he had no reason to suspect that the performance 
would be an infringement. Must the hall owner either refuse to make the hall 
available or run the risk of an action being brought against him? This is not, 
we think, a situation into which the principle of contributory infringement should 
be imported. 
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PARLAX 


EXCEPTIONS FROM COPYRIGHT PROTECTION 


Section 1—General Exceptions from Protection of Literary, Dramatic and Musical 
Works 


Article 2 (3) of the Rome Convention is as follows: 


The countries of the Union shall be bound to make provision for the protection 
of the above-mentioned works. 

If copyright be defined, as it is in Section 3 (1) of our Act as including 
the sole right to reproduce a work or any substantial part thereof, and if the 
creation of such a right in the author is an essential part of the protection men- 
tioned in Article 2 (3), then any diminution of this right not expressly sanctioned 
by the Convention is forbidden by it. Yet the legislation of many Union 
countries provides that various reproductions not expressly approved by the Con- 
vention shall not constitute infringements. An example is Section 17 (2) (a) of our 
Act which provides that any fair dealing with any work for the purposes of 
private study, research, criticism, review, or newspaper summary shall not 
constitute an infringement. This is an example of a category of dealing with 
works which is generally if not universally regarded as clearly outside the scope 
of copyright. Ladas (Vol. I at p. 540) in the work cited above, says: 


The legal basis of the protection of copyright is the creative work of the author, 
and the social interest in such effort and in its result. The work exists in order that 
it may be used. Culture and civilization proceed by the accumulation of values. New 
authors and artists build on what their predecessors have created. It follows that the 
copyright of the author does not prevent the following dealings with a work: 


(a) personal use and reproduction of the work for personal use; 
(b) free use of the work as a point of departure or as an inspiration for the creation 
of new work, possessing its own originality, and an independent individuality. 


Similarly, “quotations”, within certain limits, have generally been regarded 
as outside the scope of copyright. The exact dividing line between “quotations” 
and “borrowings” is hard to draw. But even certain borrowings have by many 
countries been regarded as permissible under the Convention even though not 
expressly permitted by it. See Ladas, Vol. I, Part Second, ch. XVII. Finally 
certain quotations and borrowings are expressly permitted by the Convention. 
See Article 9 (2) and (3) and Article 10. 

Bearing these considerations in mind we have had to consider what quotations 
and borrowings should be declared in our legislation not to be infringements. 
The new United Kingdom Act has numerous provisions pertaining to fair dealing 
and allied matters and it will be convenient to consider these provisions. 

The following fair dealing provisions of the new United Kingdom Act appeal 
to us as desirable: 6 (1), (2) and (3): 


6. (1) No fair dealing with a literary, dramatic or musical work for purposes of 

research or private study shall constitute an infringement of the copyright 
in the work. 
(2) No fair dealing with a literary, dramatic or musical work shall constitute an 
infringement of the copyright in the work if it is for purposes of criticism 
or review, whether of that work or of another work, and is accompanied by 
a sufficient acknowledgment. 
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(3) No fair dealing with a literary, 
an infringement of the copyright in th 
current events— 

(a) in a newspaper, magazine or similar periodical, or 

(b) by means of broadcasting, or in a cinematograph film, and, in a case fall- 


ing within paragraph (a) of this subsection, is accompani : 
acknowledgment. ? panied by a sufficient 


dramatic or musical work shall constitute 
e work if it is for the purpose of reporting 
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: \ ealing with a literary, dramatic or 
musical work shall not constitute an infringement if it is for the purpose of 
reporting current events to the public by means of broadcasting or in a motion 
picture film. This question arises from the fact that Article 10 bis of the Brussels 
Convention has no counterpart in the Rome Convention. We think that Article 9 
(3) of the Rome Convention, which provides that the protection of the Convention 
shall not apply to news of the day nor to miscellaneous information having the 
character of mere items of news, authorizes the provision in question; and that 
if it does not, fair dealing with a work for the purpose of conveying news of 
current events is not necessarily within the scope of copyright. There is, we 
think, no question but that the other fair dealings mentioned in the subsections 
of the United Kingdom Act quoted may be declared in our legislation not to be 
infringements, either by virtue of the express terms of the Rome Convention or 
because they are not necessarily within the scope of copyright. 

We recommend the enactment of legislation to the same effect as Section 6 
(1), (2) and (3) of the United Kingdom Act. 

We think also that without limiting the generality of Section 6 (3) there 
should be a special provision concerning speeches and we use this word as in- 
cluding lectures, sermons and other addresses. 

Our present Act is unclear as to whether a person who delivers a speech in 
public, but not from notes, has copyright in the speech. By virtue of Section 2 
(v) of our present Act it may be that he has. Section 2 (v) is as follows: 

“every original literary, dramatic, musical and artistic work” includes every original 
production in the literary, scientific or artistic domain, whatever may be the mode 
or form of its expression, such as books, pamphlets, and other writings, lectures, 
dramatic or dramatico-musical works, musical works or compositions with or without 
words, illustrations, sketches, and plastic works relative to geography, topography, 
architecture or science. 

We recommend that our new legislation be drafted in such a way that a 
speech delivered in public be treated as a literary work even if it is not delivered 
from notes provided it is, simultaneously with delivery, reduced to writing or 
some other material form. 

F What should be said in the fair dealing provisions about speeches? Our 
present Act has two provisions concerning speeches which are as follows: 


17. (2) The following acts do not constitute an infringement of copyright: 

(e) the publication in a newspaper of a report of a lecture delivered in public, 
unless the report is prohibited by conspicuous written or printed notice affixed 
before and maintained during the lecture at or about the main entrance of 
the building in which the lecture is given, and, except whilst the building is 
being used for public worship, in a position near the lecturer; but nothing 
in this paragraph affects the provisions in paragraph (a) as to newspaper 
summaries; 

18. Notwithstanding anything in this Act, it shall not be an infringement of 

copyright in an address of a political nature delivered at a public meeting to publish 
a report thereof in a newspaper. 
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We think that following a provision enacting the substance of Section 6 (3) 
of the United Kingdom Act it should be provided that, without limiting the 
generality of such provision, if a speech is publicly delivered by broadcast or 
otherwise it shall not be an infringement of copyright in that speech to publish 
a report of it currently—that is for the purpose of reporting current events—in a 
newspaper, magazine or similar periodical or to broadcast a report of it currently. 
(It should be provided that copyright should not subsist in the report, to the 
extent that it purports to be a verbatim report.) 

Minor infringements of copyright which are universally disregarded come 
to mind—as for instance, the recording of or filming of broadcasts for private use. 
Perhaps such acts should be declared not to be infringements but the delimitation 
of the permissible might, we think, be difficult and an expansion of the fair 
dealing provisions to deal with such cases would be of no practical importance. 

As to works reproduced for the purposes of judicial proceedings or of reports 
of judicial proceedings, Canadian legislation should we think provide that the 
copyright in a literary, dramatic or musical work is not infringed by reproducing 
it for the purposes of such proceedings or the report thereof, judicial proceedings 
to be defined in sufficiently broad terms to include patent proceedings as well 
as quasi-judicial proceedings generally. 

We think also that the reading or recitation in public by one person of a 
reasonable extract from a published literary or dramatic work, if accompanied 
by a sufficient acknowledgment should not constitute an infringement of the copy- 
right in the work. In other words, we recommend the enactment of a provision 
to the effect of Section 17 (2) (f) of our Copyright Act with the addition of the 
requirement of acknowledgment. This section is as follows: 

17. (2) (f)—the reading or recitation in public by one person of any reasonable 
extract from any published work; 

We also recommend the enactment of a provision partly to the effect of 
Section 6 (6) of the new United Kingdom Act which is as follows: 


6. (6) The copyright in a published literary or dramatic work is not infringed by 
the inclusion of a short passage therefrom in a collection intended for the use of 
schools, if— 

(a) the collection is described in its title, and in any advertisements thereof issued 

by or on behalf of the publisher, as being so intended, and 

(b) the work in question was not published for the use of schools, and 

(c) the collection consists mainly of material in which no copyright subsists, and 

(d) the inclusion of the passage is accompanied by a sufficient acknowledgment: 


Provided that this subsection shall not apply in relation to the copyright in a 
work, if, in addition to the passage in question two or more other excerpts from 
works by the author thereof (being works in which copyright subsists at the time 
when the collection is published) are contained in that collection, or are contained 
in that collection taken together with every similar collection (if any) published by 
the same publisher within the period of five years immediately preceding the 
publication of that collection. 

This is largely to the same effect as Section 17 (2) (d) of our present Act 
but with minor changes which we think improve it. 

We can see little advantage to anyone of Section 6 (6) (c) of the United 
Kingdom Act. If a publisher wishes to publish a collection of short passages, 
all or most of them from works in copyright, for school use—for use, for example, 
in studying modern literature—and is limited to two short passages from the works 
of any one author as set out in the proviso, what harm does the author suffer 
if most or all of the rest of the collection consists of short passages from works 
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ree he: 
7 ie cat: Oe ae Re. eg ae of legislation to the effect of Section 
g (c) omitted. We also recommend that 
the words “or by the author in collaboration or jointly with one or more authors” 
be inserted immediately before the first parenthesis in the proviso i 

Another matter which it is convenient to consider at this point has to d 
with the making of so-called ephemeral records or films by persons icine 
to broadcast copyright works. Such recordings may serve a number of purposes 
in the hands of the broadcaster and may greatly facilitate his authorized 2 of 
the copyright material contained therein, for example, the performance of the 
program may be recorded at a time and place convenient to the performers and 
subsequently be broadcast at the appointed times and places. Additionally, by 
committing the program to a recording, a broadcasting authority with a number 
of stations may make a single performance serve the various stations in his 
network and at times which are suitable to each. In a country like Canada, 
where there are several time zones, this is obviously desirable. 

It is our understanding that broadcasting bodies (e.g., the CBC) presently 
make such ephemeral recordings by way of discs, films or like devices without 
consulting the owners of the appropriate right. Technically, as the law stands, 
these ephemeral recordings are infringements. 

However, such recordings, provided they are used purely to facilitate the 
broadcasting of copyright material, are merely tools in the hand of the broadcaster 
which assist him to do what the author or his assignee has authorized him to do. 
It ought not to be presumed that, having authorized a broadcast, presumably for 
suitable remuneration, the author wishes to place a road block in the way of a 
person so authorized with a view to getting another fee for its removal. 

Accordingly we recommend that authorization to broadcast a copyright work 
should be deemed to include the right to make ephemeral recordings of the work 
solely for the purposes of broadcasting, or, in the alternative, that such recordings 
are not infringements. 

A recording should be deemed to be an ephemeral recording if it or copies 
of it are used solely for the purpose of the authorized broadcasting within a period 
of thirty days after the day when it or a copy of it was first broadcast and if 
thereafter it or they are used for no purpose other than research or study. 

Section 6 (8) of the United Kingdom Act deals with adaptations and there 
should be a similar Canadian provision. This section is as follows: 

6. (8) The preceding provisions of this section shall apply to the doing of any 


act in relation to an adaptation of a work as they apply in relation to the doing of 
that act in relation to the work itself. 


Section 2—Special Exceptions; Copying by Librarians 


We now come to a question which received much consideration by the 
Gregory Committee and in the United Kingdom Parliament. This is the question 
of the rights which librarians, etc., should have, without infringing copyright, to 
microfilm articles, books and parts of books in copyright for persons requiring 
them for purposes of research or private study, and for other librarians. 

At the present time there is some demand by students and others carrying 
on research for the microfilming of works in copyright by librarians. This demand 
may be expected to increase as time goes on. To the extent that this kind of 
copying merely takes the place of the copying which the student or person 
carrying on the research would have the right to do himself, there would seem 
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to be a case for permitting it as fair dealing. At the same time the ease with 
which microfilmed copies can be made might lead to a serious impairment of 
the author’s copyright unless this form of activity is carefully restricted. 

Subsections (1) and (2) of Section 7 of the new United Kingdom Act are 
as follows: 


7. (1) The copyright in an article contained in a periodical publication is not 
infringed by the making or supplying of a copy of the article, if the copy is made 
or supplied by or on behalf of the librarian of a library of a class prescribed by 
regulations made under this, subsection by the Board of Trade, and the conditions 
prescribed by those regulations are complied with. 

(2) In making any regulations for the purposes of the preceding subsection the 

Board of Trade shall make such provision as the Board may consider appropriate 
for securing— 

(a) that the libraries to which the regulations apply are not established or 
conducted for profit; 

(b) that the copies in question are supplied only to persons satisfying the 
librarian, or a person acting on his behalf, that they require them for 
purposes of research or private study and will not use them for any other 
purpose; 

(c) that no person is furnished under the regulations with two or more copies 
of the same article; 

(d) that no copy éxtends to more than one article contained in any one 
publication; and 

(e) that persons to whom copies are supplied under the regulations are required 
to pay for them a sum not less than the cost (including a contribution to 
the general expenses of the library) attributable to their production, 

and may impose such other requirements (if any) as may appear to the Board to 
be expedient. 


We are of opinion that provisions to the same effect should be enacted in 
Canada (with a reference to the Governor in Council instead of the Board of 
Trade) but with a change in Section 7 (2) (d) and with the deletion of para- 
graph (e). The effect of the substitution for paragraph (d) which we recom- 
mend is “that no copy extends to more than one article, or if to more than one, 
then only to articles relating to the same subject matter”. 

Subsections (3) and (4) of Section 7 of the new United Kingdom Act are 
as follows: 


7. (3) The copyright in a published literary, dramatic or musical work, other than 
an article contained in a periodical publication, is not infringed by the making or 
supplying of a copy of part of the work, if the copy is made or supplied by or on 
behalf of the librarian of a library of a class prescribed by regulations made under 
this subsection by the Board of Trade, and the conditions prescribed by those regula- 
tions are complied with: 

Provided that this subsection shall not apply if, at the time when the copy is 
made, the librarian knows the name and address of a person entitled to authorise 
the making of the copy, or could by reasonable inquiry ascertain the name and 
address of such a person. 

(4) The provisions of subsection (2) of this section shall apply for the purposes 
of the last preceding subsection: 

Provided that paragraph (d) of the said subsection (2) shall not apply for those 
purposes, but any regulations made under the last preceding subsection shall include 
such provision as the Board of Trade may consider appropriate for securing that no 
copy to which the regulations apply extends to more than a reasonable proportion 
of the work in question. 


We are of opinion that provisions to the same effect should be enacted in 
Canada (with a reference to the Governor in Council instead of to the Board 
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of Trade) but with the deletion of the proviso of Section 7 (3). We think 
| having in mind the cost of making copies, the restriction on the class of libraries 
| to which the section applies, and on the purposes for which the copies may be 
__ supplied, the restriction to one copy and the restriction to a reasonable proportion 
of the work, there would be little prejudice to the copyright owner by the deletion 
of this proviso. If it is not deleted, delays in communication with copyright 
owners might be so serious as to eliminate the advantage of Section 7 (3) in 
many cases, and the application of the proviso would be discriminatory as between 
copyright owners. 

| Section 7 (5) of the new United Kingdom Act deals with one librarian making 
a copy of a work in copyright for supply to another librarian. It will be noted 
that this subsection extends to complete works. The subsection is as follows: 


7. (5S) The copyright in a published literary, dramatic or musical work is not 
infringed by the making or supplying of a copy of the work, or of part of it, by or on 
behalf of the librarian of a library of a class prescribed by regulations made under 
this subsection by the Board of Trade, if— 
(a) the copy is supplied to the librarian of any library of a class so prescribed; 
(b) at the time when the copy is made, the librarian by or on whose behalf it is 
supplied does not know the name and address of any person entitled to 
authorise the making of the copy, and could not by reasonable inquiry 
ascertain the name and address of such a person; and 
(c) any other conditions prescribed by the regulations are complied with: 


Provided that the condition specified in paragraph (b) of this subsection shall not 
apply in the case of an article contained in a periodical publication. 
We recommend that legislation be enacted to the effect of this subsection 
(with a reference to the Governor in Council instead of to the Board of Trade). 
Subsections (9) (a), (b) and (c) of Section 7 of the new United Kingdom 
Act are as follows: 


7. (9) In relation to an article or other work which is accompanied by one or 
more artistic works provided for explaining or illustrating it (in this subsection 
referred to as “illustrations”), the preceding provisions of this section shall apply 
as if— 

(a) wherever they provide that the copyright in the article or work is not 
infringed, the reference to that copyright included a reference to any copy- 
copyright in any of the illustrations; 

(b) in subsections (1) and (2), references to a copy of the article included 
references to a copy of the article together with a copy of the illustrations 
or any of them; 

(c) in subsections (3) to (5), references to a copy of the work included 
references to a copy of the work together with a copy of the illustrations 
or any of them, and references to a copy of part of the work included 
references to a copy of that part of the work together with a copy of any 
of the illustrations which were provided for explaining or illustrating that part; 


There should be enactments in Canada to the same effect. 


Perhaps a word should be added as to the libraries in Canada likely to be 
affected by implementation of the foregoing recommendations. The determina- 
tion by the Governor in Council as to whether a library or a class of libraries is 
or is not conducted for profit may present some difficulties. The Canadian 

Library Association at our request kindly supplied us with a memorandum and 
supporting material indicating the number and kinds of libraries which are 
operating in Canada. From this memorandum it would appear that libraries 
not conducted for profit should probably be described as those supported by 
public taxation, membership dues or philanthropy. These would include (a) free 
and association public libraries; (b) libraries of educational institutions recognized 


59 


by provincial Ministers of Education, such as those of school commissions, 
schools (elementary and secondary) and colleges and universities; (c) libraries 
of government agencies (municipal, provincial and federal) and of Crown 
corporations; (d) libraries of non-profit organizations such as professional and 
learned societies, museums and art galleries; and (e) libraries of charitable 
organizations. In addition, of course, there are libraries which are conducted 
for profit. Among these would be the lending libraries of department stores, 
drug stores, cigar stores, book stores and stationers. Among libraries conducted 
for profit should probably also be included libraries maintained by commercial 
corporations. 


Section 3—Special Exceptions; Agricultural Fairs and Religious, Charitable and 
Fraternal Organizations 


A—FAIRS 


Section 17 (2) (g) of our Act reads as follows: 
The following acts do not constitute an infringement of copyright .. . 
(g) the performance without motive of gain of any musical work at any agricultural, 


agricultural-industrial exhibition or fair which receives a grant from or is held 
under Dominion, provincial or municipal authority, by the directors thereof. 


This subsection was judicially interpreted by the Supreme Court of Canada in 
Composers, Authors and Publishers Association of Canada Ltd. v. Western Fair 
Association (1951) S.C.R. 596. From the judgments it is apparent that the 
Supreme Court was of opinion that for performance of musical works at exhibi- 
tions or fairs of the kind described in the subsection not to be infringement there 
must be no motive of gain on the part of the performers or on the part of those 
holding the exhibition or fair. It was agreed in the case that the motive of the 
directors holding the fair “in causing the defendant to employ the said performers 
and bands and in having them play the said musical works was to provide enter- 
tainment for and to please those attending the Western Fair and to make the 
Western Fair one which would be largely attended by the public”. On these 
agreed facts Kerwin J. was of opinion that even considering the “gain” as 
indicating financial advantage it was clear that the defendant intended, or had 
as one object, that financial profit would accrue. The other members of the 
Court found it unnecessary to determine whether there was motive of gain on 
the part of the directors as the actual performers were deriving private profit. 

As it is in the highest degree probable that some of the music performed 
at every exhibition or fair of the foregoing descriptions will be music in respect 
to which the actual performers are paid, subsection 17 (2) (g) is of little practical 
significance. And if it were amended so that the performance would only be an 
infringement if it were authorized by the directors with motive of gain, more 
litigation could reasonably be expected the purpose of which would be to obtain 
judicial determination of what circumstances do or do not indicate that there was 
a motive of gain on the part of the directors. 

The Canadian Association of Exhibitions whose members consist of upwards 
of three hundred agricultural fairs and exhibitions in Canada submit that Section 
17 (2) (g) should be changed so as to read as follows: 4 

The performance of any musical work at any agricultural, agricultural-industrial 


exhibition or fair which receives a grant from or is held under Dominion, provincial 
or municipal authority. 
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The Association based its submission on a presumption that Parliament 
must have intended in enacting Section 17 (2) (g) to enact legislation which 
can have some effect. It is, we think, clear that the subsection may as well 
be repealed as to remain on the statute books in its present form. 


The initial question, therefore, is whether there should be any exemption of 
fairs and exhibitions at all. We received strong representations that there should 
not be. “Why”, it was asked, “should composers and authors be expected to 
contribute their property to an exhibition association free of charge when no 
one else does?” On the other hand, it was submitted that the normal uses to 
which music is put in public are money making uses and that agricultural exhibi- 
tions and fairs are not conducted, at least primarily, for money making purposes. 
Their purposes are primarily the promotion of improvement in the quality of 
livestock, poultry and agricultural products and may thus, in one sense, be said 
to be educational. The agricultural-industrial exhibitions also provide facilities 
for industrial exhibits. 


The statistical information given us by the Canadian Association of Exhibi- 
tions reveals that in 1953 the total operating receipts of all members of the 
Association were $10,541,355.32 and the total operating costs $9,359,611.38. 
We have no information as to whether the operating costs include such items as 
depreciation, etc., and it may be that none, or very few, of the exhibitions make 
profits. However, they are held for the purpose of enabling others to make 
profits or to save them from incurring losses. 


On the whole we can see very little ground in principle for the exemption. 
There is, however, an historical ground. Ever since 1931 Parliament has been 
trying to exempt these exhibitions and fairs. The first attempt was made in that 
year by the exemption of the “performance without profit of any musical work 
at any agricultural exhibition or fair which is held under Dominion, provincial 
or municipal authority”. This provision proving ineffectual after litigation, it was 
succeeded in 1936 by the following: “the performance without private profit 
of any musical work at any agricultural, agricultural-industrial exhibition or fair 
which receives a grant from or is held under Dominion, provincial or municipal 
authority provided that such performance shall be deemed to be given without 
private profit if the only fees which are paid are paid to the individual performers 
or their agents; and provided further that such fees are not dependent upon the 
attendance at the exhibition or fair”. A case having been lost by the Canadian 
National Exhibition Association under this amendment, the present provision 
was enacted in 1938. The Western Fair Association case shows this provision 
to be quite ineffective. If the exemption were confined to fairs receiving govern- 
ment grants it could be argued that the fact that they receive grants shows that 
they are not really profit making bodies and that this fact when considered along 
with their educational character makes them roughly comparable with organiza- 
tions which receive exemptions from performing right fees in many countries of 
the Berne Union. 

Section 17 (2) (g) should not be permitted to remain as it is now. As 
between amendment (so as to give it some effect) and repeal, we recommend the 
former in spite of our difficulty in finding a completely satisfactory principle on 
which to found our recommendation. We recommend that it be amended sO as 
to apply to all agricultural and agricultural-industrial exhibitions and fairs which 
receive grants from the Government of Canada, a province, or a municipality, 
and that the exemption apply to every musical work performed at the fair except 


61 


works which are performed in a place fees for admission to which are charged 
other than the fee payable for admission to the fair itself, and works which are 
performed for the purpose of advertising or attracting customers to places fees 
for admission to which are charged other than the fee payable for admission to 
the fair itself. This will have the effect of leaving musical works performed by 
concession holders and the like (and by the fair authorities themselves if a separate 
admission fee is charged) subject to performing right fees but exempting the rest. 


We also received a submission from the Canadian Federation of Mayors and 
Municipalities that the exemption contained in Section 17 (2) (g) should be 
extended to musical works performed in municipal parks and buildings without 
motive of gain. It was argued that the principle of Section 17 (2) (g) is that 
the performance of musical works performed at functions which are “publicly 
sponsored” without motive of private profit should not constitute infringement. 
But in our view Section 17 (2) (g) is not based upon any principle except that 
the promotion of the best agricultural methods and practices is so important 
a public interest in this country that those holding fairs and exhibitions engaged 
in such promotion should be exempt from the additional expense of paying 
performing right fees. To extend the exemption to governments holding band 
concerts and the like where no admission is charged would be to invite pressures 
for other exemptions of which we can see no end. The adoption of the American 
principle that there is no infringement unless there is a public performance for 
profit would not, we assume, meet the demands of the municipalities for doubtless 
in most cases the actual performers are paid. In cases where none of the actual 
performers are paid and there is no admission fee, we think that governments, 
Canadian, provincial and municipal, might reasonably be granted exemption. 
However, we do not think that there would be any cases of this kind or at least 
they would be so rare that a statutory provision dealing with them would not be 
warranted. 


B—RELIGIOUS, CHARITABLE AND FRATERNAL ORGANIZATIONS 


We now come to Section 17 (3) of the Act which is as follows: 

17. (3) No church, college or school and no religious, charitable or fraternal 
organization shall be held liable to pay any compensation to the owner of any musical 
work or to any person claiming through him by reason of the public performance of 
any musical work in furtherance of a religious, educational or charitable object. 


This Section was judicially interpreted by the Supreme Court of Canada in 
the case of Composers, Authors and Publishers Association of Canada Ltd. v. 
Kiwanis Club of West Toronto (1953) 2 S.C.R. 111. The following is taken 
from the judgment of the Court delivered by Rand J: 


It is the “public performance” that is to further the object. Now undoubtedly 
there can be an immediate charitable object in connection with and as part of which 
a performance can be given. Singing or performing music in and as part of a church 
service is directly furthering that service, itself a charitable object; an educational 
meeting with musical interpolations is carried on in a charitable sense and is itself 
such an object; and in the relief or amelioration of poverty, the accompaniment of 
the music of an orchestra at a Christmas dinner given to the poor through the means 
of voluntary contributions is equally so. Since, then, the proviso can be satisfied by 
a performance in the furtherance of a charitable activity of which it furnishes one 
of the functions, are we justified in attributing to the proviso the intention to embrace 


also an ultimate, possible and remote result following a series of disjoined business 
transactions. 
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And also the following from the same judgment: 


The performance, to be “in furtherance of”, must, I should say, be a participating 
factor in the charitable object itself or in an activity incidental to it, for the purpose 
of which the object may consist of component parts of cognate character; but it could 
not be said to be so associated with the object here by its role in the ordinary business 


entertainment of a dance: there is neither a participation in the object nor in anything 
incidental to it. 


A submission that Section 17 (3) should be amended was made to us by 
the Rotary Club of Toronto. This club has for years been engaged in promoting 
public performance of various kinds, the net proceeds of which have been devoted 
to the charitable and educational objects of the club. For instance, at least 
three performances of the Metropolitan Opera Society of New York have been 


so promoted. The club is interested in the following three classes of fees to 
performing rights societies: 


(1) fees which may be payable on the performance of musical works in 
copyright at meetings of the club, whether for group singing of members or 
whether performed by individual artists, choirs, or orchestras for the entertain- 
ment of the members at their meetings. 


(2) fees payable with respect to music performed at Music Festivals or at 
functions put on by the club for elderly people, crippled children, etc. 


(3) fees payable with respect to music performed as part of the entertain- 
ment provided to the public for which an admission fee is paid but where the 
net proceeds after paying expenses go into the club’s charitable funds. 


The present provisions of Section 17 (3) are satisfactory to the club as far 
as the fees in (2) are concerned but not so far as the fees in (1) and (3) are 
concerned. 


As to the fees in (1), the club submits that Section 17 (3) should be 
amended in such a way as to make it clear that no compensation shall be paid 
by reason of the performance of a musical work at any regular meeting of a 
religious, charitable or fraternal organization called for the furtherance of the 
religious, educational or charitable objects of the organization. Such an amend- 
ment is unnecessary unless it alters the law as determined by the Supreme Court 
of Canada. We are not convinced that there are sufficient reasons for making 
such an alteration. ‘The purposes of regular meetings of Rotary clubs, we think, 
are charitable only in part and it is impossible to say how large that part is. 
We do not think a case has been made for statutory exemption. But as will be 
seen we are recommending that the Copyright Appeal Board be empowered, in 
determining the fees collectable by perfotming rights societies, to fix such fees 
as the Board may determine and we think it would be desirable for the legislation 
to provide that in the case of any club, society or other organization which is not 
established or conducted for profit and whose main objects are charitable or 
otherwise concerned with the advancement of religion, education or social welfare, 
this is a circumstance which may be taken into account in determining the 
reasonableness of the fees to be authorized and the Board may in its discretion 
reduce such fees below those which it would otherwise regard as reasonable. 
If this recommendation is accepted such organizations as the Rotary Club of 
Toronto may be able to satisfy the Board that their main objects are charitable 
and that the fees collectable in respect of their regular meetings should be on 


a special scale. 
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As to the fees mentioned in (3) above, the club submits that there should 
be an amendment to provide that no compensation shall be paid to the owner 
of the performing rights in any musical work by reason of the public performance 
thereof in furtherance of a religious, educational or charitable object, if the net 
proceeds are used only for a recognized religious, educational or charitable object 
after deducting only the ordinary and reasonable fees and expenses incurred by 
the organization in connection with the performance, provided that this shall not 
apply where the organization’s returns are purely a percentage or proportional 
share of the proceeds from the performance. The amendment proposed is a 
carefully and moderately drafted one but we are not prepared to go further in 
our recommendations than we have in what we have said about (2). We are 
not disposed to recommend a legislative alteration of Section 17 (3) which would 
have the effect of watering down or legislating away the effects of the Supreme 
Court decision in the Kiwanis case except to the extent that the recommended 
enlargement of the powers of the Board would do so. 

Section 17 (3) is unsatisfactory in certain respects. It does not provide 
that the public performance of musical works by a religious, charitable or fraternal 
organization (if it is in furtherance of a religious, educational or charitable object) 
is not an infringement. It merely provides that no compensation is to be paid. 
It, therefore, leaves these organizations liable to injunction proceedings. Moreover 
the benefit of the exception does not extend to the performers but only to the 
organizations. We recommend that subsection (3) of Section 17 be replaced 
by a provision to the effect that the public performance of any musical work in 
furtherance of a religious, educational or charitable object, which is authorized 
by a church, college, school or religious, charitable or fraternal organization, 
shall not be an infringement. 


Section 4—Special Exception Considered; Digests and Abridgements 


It was represented to us by Modern Medicine of Canada that the following 
should be included among those acts which do not constitute an infringement of 
copyright: 

the publication of any digest, abridgement, summary or review of an article or report 
of a scientific, technical, educational or cultural nature previously published in any 
magazine, journal, newspaper or periodical, the contents of which are mainly 
devoted to matters of scientific, technical, educational or cultural nature. 

Modern Medicine of Canada is a monthly Canadian publication in the form 
of a digest or abridgement of articles and reports of interest to physicians and 
surgeons which appear from time to time in medical periodical literature. It was 
founded in Canada in October 1946. At the time its representations were made 
to us, about 1,900 copies were printed each month and had a wide circulation 
among physicians and surgeons. We gather that it has great usefulness to the 
public in keeping its subscribers up to date in their professional knowledge, just 
as other digests and abridgements or periodical literature of scientific, technical or 
educational nature have in other fields of professional activity. The publication 
of these digests and abridgements now constitutes an infringement of copyright 
where the articles and reports digested or abridged are, as they all or nearly all 
must be, in copyright. It is obviously possible—we think probable—that the 
circulation of such digests and abridgements lessens the demand for the original 
articles or reports and the periodicals in which they first appear. To this extent 
the creation of the exemption requested would impair the value of the copyright 
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to the copyright owner. We were glad to learn in the course of the representation 
that the great majority of publishers of original articles (who apparently own 
the copyright in most cases) are usually quite willing to have the articles digested 
or abridged and circulated and the authors themselves are usually delighted. 
It appears to be for the purpose of enabling Modern Medicine of Canada to cope 
with the unwilling minority of original publishers that the amendment is desired. 

We find it impossible to draw any Satisfactory line between digests and 
abridgements which should be treated by the law as infringements and those 
which should not. Having in mind the serious inroads which the proposed 
amendment would make upon the copyright owner’s present rights, the probability 
that most producers of digests and abridgements could advance public interest 
arguments in favour of relaxation of their present obligations hardly less persuasive 
than those which have been advanced in this instance, and the fact that the 
publishers of this particular publication are not having much difficulty now in 
obtaining the consent of the copyright owners, we do not feel that we should 
recommend enactment of the amendment proposed. 


Section 5—Special Exception in Respect of Records 


By virtue of Article 13 of the Rome Convention, authors of musical works 
must have the exclusive right of authorizing (1) the adaptation of those works 
to instruments which can reproduce them mechanically; (2) the public perform- 
ance of these works by means of these instruments; but reservations and conditions 
relating to the application of this article may be determined by the country 
applying it. 

Canada now protects authors against the unauthorized recording of their 
works and should (and, as to musical works, must) continue to do so. Our 
legislation does, however, provide for what is in effect compulsory licensing of 
record manufacturers by a copyright owner if records of the work sought to be 
recorded have previously been made by or with the consent or acquiescence of 
the owner of the copyright in the work. These provisions apply not only to 
the recording of musical works but also to the recording of literary and dramatic 
works. There appears to be nothing in the Rome Convention to compel Canada 
to protect literary and dramatic works against unauthorized recording so Canada 
is free to make the compulsory licensing provisions apply to them as well as to 
musical works as it does at present, if it wishes to do so. 

“By virtue of these provisions it is not an infringement of copyright in any 
musical, literary or dramatic work for any person to make in Canada a record 
of that work if (a) records of the work have previously been made with the 
consent or acquiescence of the owner of the copyright in the work, and (b) such 
person has given the prescribed notice and paid the statutory royalties. 

The provisions are contained in Section 19 of our Act which contains much 
matter additional to that just mentioned and provides that the Governor in 
Council may make regulations for the purposes of the section. Representations 
were made with respect to the regulations as well as with respect to the section. 
Before we deal with the main questions relating to the section and the regulations, 
a brief description of the record manufacturing industry and its activities in 
Canada should be given. 

There are a number of companies manufacturing, that is “pressing”, records 
in Canada. Most of them import some records and press some. Two or three 
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companies or organizations which are selling records obtain their total require- 
ments by importation. The Market Research Department of one of the manufac- 
turing companies estimates that in 1955 about 12,500,000 records were sold 
in Canada and that approximately 15% of these were imported. In the opinion 
of this company 95% of the records manufactured in Canada are made from 
imported masters. Under Section 10 of our Act the person who was the owner 
of the original plate (i.e., the master) at the time when such plate was made is 
deemed to be the author of the record. There is very little or no assignment of 
copyright in the records sold in Canada. It will thus be seen that in the over- 
whelming number of cases the copyright in records is owned abroad and doubtless 
the great bulk of works recorded are works the copyright in which is owned 
abroad. There is very little export of records from Canada. The trend in the 
number of records made in Canada from original Canadian recordings is said 
to be upward. A substantial proportion of this number originates in the Province 
of Quebec. Even though most of the recording in Canada is from imported 
masters, the Canadian manufacturers so recording are liable for the statutory 
royalties set out in the Act. It may be added that the representative of an 
important record manufacturing company who appeared before us stated, in 
answer to the suggestion that the greater part of the records sold in Canada 
contained music that was in the public domain, that in his company’s experience 
at least 70% and probably 75% of all records sold in Canada are of musical 
works in which copyright subsists. 

One of the largest record manufacturing companies submitted that the 
previous manufacture of records with the consent or acquiescence of the owner 
of the copyright in a work should not be a condition precedent to a person’s 
right to make a record of the work, as it is at present, and that records of works 
should be made freely available to the public provided always that the copyright 
owner is properly compensated. This submission seems to be based on the 
assumption that practically every author of a work is only too glad to have 
records made of his work if he is assured of adequate compensation. Whether 
the submission should be acceded to on its merits it is unnecessary to decide, 
because Article 13 of the Rome Convention (as we understand it) precludes 
Canada from giving effect to it. 

On the other hand, it was submitted on behalf of the copyright owners that 
there should be no compulsory licensing and no statutory royalties with reference 
to the reproduction of mechanical devices using music. But compulsory licensing 
provisions have been in our legislation for a long time, similar provisions have 
been for many years in the legislation of the United Kingdom and of the United 
States, all interested persons have become accustomed to them and have adapted 
themselves to them, and we are not disposed to recommend their abolition. 


There are, however, some changes in the present provisions of our Act 
which we think should be made. In our opinion the Canadian law should contain 
provisions to the following effect: 


(1) The copyright in a musical, literary or dramatic work is not infringed 
by a person (to be referred to as “the manufacturer”) who makes a record of 
the work or of an adaptation of the work in Canada if— 

(a) records of the work or, as the case may be, of a similar adaptation of 
the work have previously been made for the purpose of sale or hire by or with 
the consent or acquiescence of the owner of the copyright in the work; and 

(b) before making the record the manufacturer gave to the owner of the 
copyright the prescribed notice of his intention to make it; and 
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(c) the manufacturer intends to sell the record or let it for hire or to 
supply it for the purposes of its being sold or let for hire b h 
or intends to use it for making oth ia Simei a 
reins & other records which are to be sold or let for 

ire; an 
tek Ae arte serve which is sold or let for hire the manufacturer 
pyright in the prescribed manner and at the prescribed 
ume a royalty of an amount ascertained as set out below. 

(2) “The owner of the copyright” as used in (1) (a) means the owner 
of the copyright (that is the mechanical right) for the country in which the 
records previously made were made. If the records previously made were made 
in a country other than Canada and the making of them in that country, without 
authorization, would not be an infringement of copyright either because 
no mechanical right existed there or for any other reason, the making of the 
records there should not be taken as having been made with the copyright 
owners consent or acquiescence. In our present Act the owner of the copy- 
right, as used in this connection, means the owner of the Canadian copyright. 
We see no reason, however, why if a person who has an exclusive right to 
authorize the making of records of a work in any country authorized the making 
of records in that country a manufacturer in Canada should not have the right 
to make the records of that work in Canada. It is true that the owner of the 
Canadian copyright may not be the same person as the owner of the copyright 
who authorizes the making of records abroad but the position is either that one 
is the author and the other is claiming under the author or both are claiming 
under the author. The purpose of requiring the consent of the owner of the 
copyright to the making of records is to protect an author who does not wish his 
work to be recorded at all. If he or someone claiming under him permits it to 
be recorded anywhere then he and those claiming under him can have no reason- 
able complaint, we think, if the work is recorded on a royalty basis in Canada. 

We suspect that the practice under our present Act has been to treat 
consent or acquiescence of the owner of the copyright in a foreign country as 
having the same effect as consent or acquiescence of the owner of the Canadian 
copyright. In a copyright handbook prepared by a prominent Canadian copy- 
right counsel in 1924 which has been brought to our attention, he says: 

““Owner of the copyright’ as used in this section undoubtedly means the 
owner in Canada of the copyright covering mechanical reproduction. Never- 
theless the owner of the Canadian copyright cannot sucessfully refuse to allow 
records of a composition to be made in Canada if consent has been legally 
granted elsewhere. If a composer X sells United States copyright to A and 
Canadian copyright to B and A permits the making of records, B cannot prevent 
like action. Copyright is a monopoly but the Act clearly intends that the 
monopoly shall continue only while retained by the original owner, that is by 
the author. On these grounds it is contended that proof of legal making is not 
curtailed to Canada. Proof of legal making of records in any country where 
mechanical reproduction copyright subsists in the composition is all that is 


necessary.” 
This is not cited as good law but as evidence of how the law was understood. 


(3) The royalties will be determined as follows: 
We received representations from one of the largest manufacturers that 
the most desirable principle to apply would be to base the royalty on the playing 


time of the record, with a fixed minimum. Under our present Act the royalty 
is 2¢ for each playing surface of each record and 2¢ for each perforated roll 
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or other contrivance. Other contrivances for recording exist and others may yet 
be invented. These other contrivances as well as many records make possible 
the playing of musical or other works for long periods of time. The present 
provision is therefore inappropriate and should be changed. Should the principle 
of any new provision be that the royalty be based on the sale price? The new 
United Kingdom Act provides that the royalty shall be 64 per cent of the ordinary 
retail selling price of the record. It would, we think, be impracticable to base 
the Canadian royalty on the ordinary retail selling price, although it would not 
be impracticable to base it on the manufacturer’s price. But would this be 
desirable? We think not. The contribution of the author or composer is the 
same whether the record of his work is low-priced or high-priced. What makes 
the record high-priced rather than low-priced is likely to be some other factor, 
such as manufacturing standards, the eminence of the artists who perform the 
work or the quality of their performance. We recommend therefore that the 
basis be playing time rather than selling price. 


How much per minute of playing time should the royalty be? One of the 
largest manufacturers supplied us with a memorandum from which the following 
is quoted: 


The rates in effect at present in Canada and which, in the case of records of 
extended works on a single playing surface, have been reached by negotiations 
between copyright owner and record manufacturer, are as follows:— 

For records, wire or tape recordings or other devices reproducing a musical 
work, the royalty for each copy sold is 4+¢ per minute of playing time, but not 
less than 2¢ for any single work. 


In the case of a medley made up of more than one musical work, the total 
playing time of which does not exceed four (4) minutes, such medley is con- 
sidered to be a single musical work. 


In the case of new arrangements (in which copyright subsists) of musical 
works which are otherwise in the public domain, one half of the above mentioned 
rates are paid for the said arrangements. 


The necessity of the words “the total playing time of which does not exceed 
four (4) minutes” as applied to medleys is not appreciated by us but otherwise 
we think the rates mentioned in the foregoing quotation coupled with the minimum 
to be mentioned in the next paragraph but one could appropriately be taken and 
should be adopted as the statutory rates. If they prove inequitable in any respect 
the provision recommended below making possible a review of them two years 
after they come into effect may be invoked. 


It is possible to think of many arguments for and against the rates of royalty 
which we have proposed as the statutory rates. For the copyright owners it 
might be said that the provision of 2¢ per playing surface in our present Act 
was at the time of enactment practically equivalent to a 2¢ per selection and that 
a rate which was fair in 1921 is unfair today. For the record manufacturers it 
might be replied that the sale of records has enormously increased in the meantime 
and that changes in the price of records between 1921 and today must be taken 
into account. The copyright interests might make a comparison between the 
percentage which the 2¢ per selection minimum bears to the retail selling price 
of the average record and the United Kingdom statutory rate of 64 per cent of 
the retail selling price. But the manufacturers might reply by pointing out that 
the statutory royalty in the United States is “2 cents on each such part manu- 
factured”. ‘The argument could go on indefinitely. We are content to rest our 
recommendation on the prevailing negotiated royalties (which we were given to 
understand are approximately the same as those negotiated in the United States). 
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It was submitted by the copyright interests that these were negotiated within an 
antiquated ‘Statutory strait jacket; but they are obviously outside of and beyond 
that strait jacket and we are not satisfied that they are unfair. 

It was represented to us that there is a class of records known in the trade 
as commercial transcriptions. A commercial transcription is used for advertising 
purposes in broadcasting and the number of copies seldom exceeds thirty. Unless 
a minimum is fixed the mechanical right fees in such case would be negligible 
and we think it fair, having this class of records in mind, but not confining our 
recommendation to this class of records, that it be provided that no matter how 
few or how many records are sold or let on hire, the minimum royalty for each 
selection recorded on records made for sale or hire be $2.00. 

It should be provided, we think, that the Secretary of State shall on the 
application of any interested person at any time after two years after the new 
rates come into effect appoint a committee of one or more persons to hold 
an inquiry in the prescribed manner for the purpose of ascertaining whether the 
royalties provided for have ceased to be equitable; and that if in consequence of 
such an inquiry the Governor in Council is satisfied of the need to do so, the 
Governor in Council may make an order prescribing such different rate or 
amount either generally or in relation to any one or more classes of records as 
the Governor in Council may consider just; provided that where an order 
comprising a class of records (that is to say, either a general order or an order 
relating specifically to that class, or to that class together with one or more other 
classes of records) has been made, no further order comprising that class of 
records shall be made less than five years after the date on which the previous 
order was made. 

(4) Where a selection on a record includes more than one work in copyright 
and the copyright owners are different persons—as might for example happen in 
the case of a medley or in the case of a song where the author of the words 
and the composer of the music have separate copyrights—not more than one 
royalty computed on the foregoing basis shall be payable, but the royalty 
computed on the foregoing basis shall be apportioned between the different 
copyright owners as they may agree or as in default of agreement may be 
determined by some appropriate tribunal. We can think of no more appropriate 
tribunal than a Judge of the Exchequer Court, although we would not suggest 
that a Judge of the Exchequer Court be burdened with a matter of this kind if 
we thought that cases of disagreement would be otherwise than extremely rare. 

There would not, of course, be any royalty payable with respect to a 
selection on a record where it consists wholly of a work or works in the public 
domain. Where, however, a selection includes both copyright and non-copyright 
material the proportion of the statutory fee payable with respect to the copyright 
material should, in the absence of agreement between the copyright proprietor or 
proprietors and the record manufacturer be determined by a Judge of the 
Exchequer Court upon the same footing as that on which he would apportion 
the fee between two or more copyright proprietors. fie 

(5) Where for the purposes of paragraph (a) of provision (1) above 
the manufacturer requires to know whether such previous records as are men- 
tioned in that paragraph were made as therein mentioned, the manufacturer 
may make the prescribed inquiries and if the owner of the copyright fails to reply 
to those inquiries within the prescribed period the previous records shall be 
taken to have been made by or with the consent or acquiescence of the owner 


of the copyright. 
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(6) The provisions recommended above shall apply in relation to records 
of part of a work or adaptation as they apply to records of the whole of it, 
provided that provision (1) above shall not apply to a record of the whole of 
a work or adaptation unless the previous records referred to in paragraph (a) 
of provision (1) were records of the whole of the work or of a similar adaptation 
and shall not apply to a record of part of a work or adaptation unless those 
previous records were records of or comprising that part of the work or of a 
similar adaptation. 


(7) For the purposes of any provisions of the Act relating to imported 
articles where the question arises whether the making of a record made outside 
of Canada would have constituted an infringement of copyright if the record had 
been made in Canada, that question shall be determined as if provision (1) above 
had not been enacted; but it should be provided that a prospective importer of 
a record made outside of Canada which would have constituted an infringement 
of copyright if the record had been made in Canada may import the record if 
it is a record which it would have been lawful for him to manufacture in Canada 
had he complied with provision (1) above and if he gives the notice and pays 
the royalties which are prescribed in reference to the manufacture of a record in 
Canada. 


(8) The Governor in Council is empowered to make all necessary regula- 
tions including regulations prescribing anything that must be prescribed and 
regulations providing that the taking of such steps as may be specified in the 
regulations shall be treated as constituting payment of royalties to the owner of 
the copyright. 


(9) Records should be broadly defined. The definition in the new United 
Kingdom Act is “any disc, tape, perforated roll or other device in which sounds 
are embodied so as to be capable (with or without the aid of some other 
instrument) of being automatically reproduced therefrom”. 


Section 6—General Exceptions from Protection of Artistic Works 


The foregoing recommendations relating to fair dealing and allied matters 
pertain for the most part to literary, dramatic and musical works. As to artistic 
works, the new United Kingdom Act contains the following provisions: 


9. (1) No fair dealing with an artistic work for purposes of research or private 
study shall constitute an infringement of the copyright in the work. 

(2) No fair dealing with an artistic work shall constitute an infringement of the 
copyright in the work if it is for purposes of criticism or review, whether of that 
work or of another work, and is accompanied by a sufficient acknowledgment. 

(3) The copyright in a work to which this subsection applies which is per- 
manently situated in a public place, or in premises open to the public, is not infringed 
by the making of a painting, drawing, engraving or photograph of the work, or the 
inclusion of the work in a cinematograph film or in a television broadcast. 

This subsection applies to sculptures, and to such works of artistic craftsmanship 
as are mentioned in paragraph (c) of subsection (1) of section three of this Act. 

(4) The copyright in a work of architecture is not infringed by the making of a 
painting, drawing, engraving or photograph of the work, or the inclusion of the work 
in a cinematograph film or in a television broadcast. 

(5) Without prejudice to the two last preceding subsections, the copyright in an 
artistic work is not infringed by the inclusion of the work in a cinematograph film 
(or in a television broadcast), if its inclusion therein is only by way of background 


or is otherwise only incidental to the principal matters represented in the film or 
broadcast. 
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: (6) The copyright in’ an artistic work is not infringed by the publication of a 
painting, drawing, engraving, photograph or cinematograph film, if by virtue of any 
of the last three preceding subsections the making of that painting, drawing, engraving 
photograph or film did not constitute an infringement of the copyright. , 

(7) The copyright in an artistic work is not infringed by reproducing it for the 
purposes of a judicial proceeding or for the purposes of a report of a judicial 
proceeding. 

(8) The making of an object of any description which is in three dimensions 
shall not be taken to infringe the copyright in an artistic work in two dimensions. if 
the object would not appear, to persons who are not experts in relation to objects 
of that description, to be a reproduction of the artistic work. 

(9) The copyright in an artistic work is not infringed by the making of a 


aga: artistic work by the same author, notwithstanding that part of the earlier 
work— 


(a) is reproduced in the subsequent work, and 


(b) is so reproduced by the use of a mold, cast, sketch, plan, model or study made 
for the purposes of the earlier work, 


if in making the subsequent work the author does not repeat or imitate the main 
design of the earlier work. 


(10) Where copyright subsists in a building as a work of architecture, the copy- 
right is not infringed by any reconstruction of that building; and where a building 
has been constructed in accordance with architectural drawings or plans in which 
copyright subsists, and has been so constructed by, or with the licence of, the owner 
of that copyright, any subsequent reconstruction of the building by reference to those 
drawings or plans shall not constitute an infringement of that copyright. 

(11) The provisions of this section shall apply in relation to a television 
programme which is caused to be transmitted to subscribers to a diffusion service as 
they apply in relation to a television broadcast. 

Provisions to the same effect as subsections (1), (2), (6), (7), (8), (9) 
and (10) should we think be enacted in Canada. If our recommendation as 
to the limitation of restricted acts (artistic works) is accepted, subsection (11) 
and the references to broadcasts in subsections (3), (4) and (5) are inapplicable, 
but otherwise the substance of subsections (4) and (5) should be enacted. For 
the purposes of subsection (7) “judicial proceeding” should be broadly defined 
as suggested in Section 1 of this Part. 


Section 7—Special Exception in Respect of Industrial Designs 


Section 46 of our Copyright Act is as follows: 

46. (1) This Act does not apply to designs capable of being registered under 
the Industrial Design and Union Label Act, except designs that, though capable of 
being so registered, are not used or intended to be used as models or patterns to be 
multiplied by any industrial process. 

(2) General rules, under the provisions of the Industrial Design and Union 
Label Act may be made for determining the conditions under which a design shall 
be deemed to be used for such purposes as aforesaid. 


Section 19 (1) of our Industrial Design and Union Label Act is as follows: 
19. (1) The Minister may, from time to time, subject to the approval of the 
Governor in Council, make rules and regulations and adopt forms for the purposes of 
this Act respecting industrial designs; and such rules, regulations and forms circulated 
in print for the use of the public shall be deemed to be correct for the purposes of this 
JN: 
By virtue of Section 46 (2) of the Copyright Act and Section 19 (1) 
of the Industrial Design and Union Label Act the Minister made and the Governor 
in Council approved by Order in Council 1954-1853 a Rule (Rule 11) reading 


as follows: 
11. (1) A design shall be deemed to be used as a model or pattern to be mul- 
tiplied by any industrial process within the meaning of Section 46 of the Copy- 
right Act, 
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(a) where the design is reproduced or is intended to be reproduced in more than 

50 single articles, unless all the articles in which the design is reproduced or is 

intended to be reproduced together form only a single set as defined in this 

tule; and 
(b) where the design is to be applied to 

(i) printed paper hangings, 

(ii) carpets, floor cloths, or oil cloths manufactured or sold in lengths or pieces, 

(ili) textile piece goods, or textile goods manufactured or sold in lengths or 

pieces, and 

(iv) lace, not made by hand. 

(2) For the purposes of this rule, “set means a number of articles of the same 
general character ordinarily on sale together, or intended to be used together, all 
bearing the same design with or without modification not sufficient to alter the 
character or not substantially affecting the identity thereof. 

(3) Where there is any doubt whether given articles do or do not constitute a 
set, the doubt shall be determined by the Commissioner of Patents. 

The result is that an author who has artistic copyright in a work but who 
at the time he made the work intended it to be used as a model or pattern to 
be multiplied by an industrial process is taken to have created an industrial 
design and his artistic copyright is not infringed by the use of that design by 
anyone else although the author may have the right to protect himself by 
registration under the Industrial Design and Union Label Act to the extent that 
that Act gives protection. 

Authors of “artistic works”, which include “drawings”, and “works of artistic 
craftsmanship”, naturally prefer full copyright protection to protection under 
acts for the protection of industrial designs because the former is for a much 
longer period and is not dependent upon compliance with any formality. It 
was represented to the Gregory Committee that whether an artistic work loses 
its full copyright protection when used as an industrial design should not depend, 
as now, upon the author’s intention at the time he created the work but upon 
what he actually does or authorizes to be done with the work. An example of 
these representations was that of the Chartered Institute of Patent Agents of 
the United Kingdom who suggested that Section 22 of the Imperial Act of 
1911 which is practically a counterpart of Section 46 of our Act quoted above 
should be replaced by the following: 

22. (1) This Act shall not apply to designs registered under the Registered 
Designs Act, 1949. 

(2) Copyright in designs which, although they would, if new or original, be 
capable of registration under the Registered Designs Act, 1949, have not been so 
registered shall cease as soon as any article to which the design has been applied, has 
been reproduced more than 50 times by an industrial process by the owner of the 
copyright or with his consent. 

The Gregory Committee in reference to this suggestion said (paragraph 242, 
page 88): 

We realize, of course, that such a proposal would not be so attractive as is the 
present law to certain interests concerned with strip cartoons or cartoon films and 
like works and with their subsequent application as designs for industrial articles, but 
we do not think that it would be unfair to require these interests to register their 
designs for industrial articles as a condition of continued protection in this field, just 
as others concerned with designs intended from the beginning for industrial articles 
are required to register. 

The Committee after dealing with the suggestion further in paragraphs 243 
to 249 summarized its recommendation in paragraph 250 (page 92) which is 
as follows: 

We therefore recommend that Section 22 be repealed and replaced by provisions 


on lines indicated in paragraphs 241 and 243 to 248. Our recommendation may be 
summarized as follows: 


IZ 


(1) artistic copyright should subsist and continue to subsist in all works which 
are original artistic works, irrespective of whether the intention of the author at the 
time he creates it is to use the work as an industrial design or to apply it thereto, and 
irrespective of whether the work is so used or applied; 

(2) the copyright, as now, should continue to protect such works against copying, 
as, for example, by prints of an original drawing, and also, with the qualifications 
stated below, against reproduction in any other “material form whatsoever”; 

(3) the protection against others reproducing the author’s work should give the 


author protection against unauthorized industrial designs copying his work, subject 
to (4) and (5) below; 

(4) the copyright proprietor should be relieved of the disabling effects of prior 
publication of the work if he wishes to apply it industrially and applies for registration. 
On such registration, the protection of the Copyright Act should cease for the designs 
of the articles as registered. On the expiry of a registration, the registered design and 
“associated” designs should go into the public domain; 

(5) if the proprietor applies the work as an industrial design and does not 
register the design before doing so, then the protection of the Copyright Act ceases 
as regards articles made to that particular design and “associated” designs. The 
original work would continue to enjoy protection against direct copying under the 


Copyright Act. 

This recommendation was embodied with minor changes in the new United 
Kingdom Copyright Act, Section 10. This is a long and complicated section 
and we append, as Appendix “E”, a copy of it and of the First Schedule of 
the Act, to which it refers. 

Able representations were made to us by Dr. Harold G. Fox, O.C., repre- 
senting Walt Disney Productions that Section 46 of our Copyright Act should 
be amended so as to read as follows: 

This Act shall not apply to designs registered under the Industrial Designs and 
Union Label Act nor to designs capable of being so registered which are made for 
the purpose of reproduction more than 50 times by an industrial process. 

Dr. Fox submitted, inter alia, that the correct method of approach is for 
copyright or design protection to subsist according to the purpose for which 
a work comes into being, that if it comes into being as an industrial design it 
should be protected under the appropriate design legislation but that Tiegh comes 
into being as an artistic work it should be subject to copyright protection. 
He argued that to suggest trimming down the term of copyright to which an 
artistic work is entitled because it becomes so popular as to be usable by reproduc- 
tion in the applied or commercial field is similar to suggesting that musical works 
should receive a lesser term of protection when they are mechanized, Le., when 
they are placed on gramophone records, or that the term of copyright in literary 
or dramatic works should be diminished when they are mechanized by presentation 
on moving picture or television screens. 

The law of the United States as stated by the Supreme Court in Mazer v. 
Stein (1954) 347 U.S., 201, was referred to, where, as we understand it, it was 
held that an artistic work, intended when made to be industrially reproduced, 
retains its copyright protection despite its industrial reproduction in quantity. 

There was no submission that Canada should go as far as this in its legisla- 
tion but it was argued, as stated seals ore we should not depart from the 

inci ection 46 of our present legislation. Lan 
— i convinced, eee that the weight of argument is in favour of 
making partial loss of copyright, suffered by artistic work when it eon ines 
as an industrial design, depend on what is done with the work rather than w ; 
was intended to be done with it at the moment of creation. This was pepo y 
the opinion of the United Kingdom Departmental Committee on Patents (Swan 
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Committee) whose references to the matter are set out in paragraph 237 of the 
Gregory Report. The Gregory Committee itself set out several reasons for 
coming to the same conclusion. 

Dealing with the question of artistic works applied as industrial designs 
and registered as such, the Gregory Committee considered the following arguments 
against the present position of the law: 


(a) it is inequitable, and intention is in any event an unsatisfactory basis for defining 
the border-line; 

(b) it encourages subterfuge on the part of the artist or others as to his original 
intention; 

(c) if the artist did not intend his work at the moment of its creation to be applied as 
a design the work will have double protection if registered—protection under copy- 
right legislation and protection under design legislation and an infringer will be 
liable to proceedings 
(i) by the owner of the copyright and 
(ii) by the registered proprietor of the design; 

(d) at the conclusion of the period of design protection the work, if it has had this 
double protection, will not be in the public domain and the public might be misled; 


(e) it would be anomalous if at the expiration of the design protection members of the 
public would not be able to avail themselves of the design; 


(f) manufacturers should not be encouraged to seek for designs in artistic works already 

in copyright rather than to employ artists to create new designs. 

We are impressed with these arguments. In a case where copyright subsists 
in an artistic work, and a corresponding design, that is a design which when 
applied to an article results in a reproduction of that work, is registered under 
industrial design legislation, it should not, we think, be an infringement of the 
copyright in that work to do anything during the subsistence of the design pro- 
tection which would be an infringement of the rights accorded by the design pro- 
tection. Nor do we think that it should be an infringement of the copyright in the 
work to apply to design to any article after the design protection comes to an 
end. In other words, we would adopt Section 10 (1) (a) and (b) of the United 
Kingdom Act. 

As to the proviso at the end of Section 10 (1) referring to the First Schedule 
of the United Kingdom Act, we think that the principle of the proviso should 
be adopted. 

Now as to cases where copyright subsists in an artistic work and 


(i) a corresponding design is applied industrially by or with the license 
of the owner of the copyright in the work, and 


(ii) articles to which the design has been so applied are sold, let for hire, 
or offered for sale or hire, and 


(iii) at the time when those articles are sold, let for hire, or offered for sale 
or hire, they are not articles in respect of which the design has been 
registered under design protection legislation, 

what, if any, provision should apply? 


If in such cases the owner of the copyright in the artistic work, even though 
he has licensed the industrial application of the work, can retain his full artistic 
copyright therein why would he ever apply for design protection? As drawings are 
artistic works there would doubtless be widespread reliance on copyright in 
drawings although the extent of that protection may be to some extent in doubt. 
Our present Act, Section 46, is based on the principle that where an artist 
produces a work intending it to be used industrially he cannot retain full, perhaps 
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> Cases mentioned in the preceding paragra 
copyright protection from the date Pa aoe oe ee Beep hae : 
industrially are first sold, let for hire, or offered for sale or hire ne we ae . 
mend that thereafter it shall not be an infringement of the copyright in the adhe 
to do anything which at the time it was done would if the design had been registered 
immediately before that time, have been within the scope of the design 7 ekaed 
as extended to all associated designs and articles. References to the scope of the 
design protection as extended to all associated designs and articles should be 
defined, as in Section 10 (6) of the United Kingdom Act, as references to the 
aggregate of the things which, by virtue of the design legislation the registered 
proprietor would have had the exclusive right to do if (a) when that design was 
registered, there had at the same time been registered every possible design con- 
sisting of that design with modifications or variations not sufficient to alter the 
character or substantially to affect the identity thereof, and the said proprietor 
had been registered as the proprietor of every such design, and (b) the design 
in question, and every other design such as is mentioned in the preceding paragraph, 
had been registered in respect of all the articles to which it was capable of being 
applied. 

We do not think that there should be any reference to all relevant articles 
as there is in Section 10 (3) of the United Kingdom Act. 

The principle of Section 10 (4) should, we think, be adopted. 


The principle of Section 10 (5) should also be adopted. And we recommend 
that one of the rules be to the following effect which is to the effect of Rule 11, 
quoted above, mutatis mutandis: 


11. (1) A design shall be taken to be applied industrially within the meaning of 
Section of the Copyright Act, 

(a) where the design is reproduced in more than 50 single articles, unless all the 
articles in which the design is reproduced together form only a single set as 
defined in this rule; or 

(b) where the design is applied to— 

(i) printed paper hangings, 

(ii) carpets, floor cloths, or oil cloths manufactured or sold in lengths or pieces, 

(iii) textile piece goods, or textile goods manufactured or sold in lengths or 

pieces, and 

(iv) lace, not made by hand. 

(2) For the purposes of this rule, “set” means a number of articles of the same 
general character ordinarily on sale together, or intended to be used together, all 
bearing the same design with or without modification not sufficient to alter the 
character or not substantially affecting the identity thereof. 

(3) Where there is any doubt whether given articles do not constitute a set, the 
doubt shall be determined by the Commissioner of Patents. 
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PART XI 


COPYRIGHT IN SOUND RECORDINGS, MOTION PICTURE FILMS 
AND BROADCASTS 


Section 1—Copyright in Sound Recordings 


Neither the Rome Convention nor the Universal Copyright Convention 
imposes any obligation on member countries to give copyright protection to 
records. However, the Imperial Copyright Act of 1911 contained a section 
providing that copyright shall subsist in records, in like manner as if they were 
musical works but with the term limited to fifty years from the making of the 
original plate, and it was provided that the person who is the owner of the original 
plate at the time when the plate was made should be deemed to be the author of 
the work. Similar provisions were enacted in our Copyright Act of 1921 and 
are to be found in our present Act (Section 4 (3)). However, our Act provides 
that copyright shall subsist in records as if they were musical, literary or dramatic 
works. As the Gregory Committee points out, while a record “has called forth 
in its production a measure of artistic skill, there is always a great measure of 
what is only technical and industrial in its manufacture”. While our Copyright 
Act provides that copyright shall subsist in records as if they were musical, 
literary or dramatic works, they are nowhere described as original works in the 
Act, and we think it desirable not to describe them as works in any new legislation. 
We think, however, that they should be the subject of copyright protection and 
our recommendations with regard to them follow. 


In the recommendations in this section of the report, we use the term “sound 
recording” as meaning the aggregate of the sounds embodied in and capable of 
being reproduced by means of a record of any description other than a sound 
track associated with a motion picture film, and we use the word “publication” 
in relation to a sound recording as meaning the issue to the public of records 
embodying the recording or any part of it. 


In our opinion copyright should subsist in every sound recording of which 
the maker was a Canadian citizen or domiciled or resident in Canada or if 
a body corporate was a body incorporated under the laws of Canada or a Province 
of Canada at the time when the recording was made. Moreover, copyright should 
subsist in every sound recording which has been published if the first publica- 
tion of the recording took place in Canada. 

The Governor in Council should have the power to extend copyright protec- 
tion to other sound recordings for the same reason that the Governor in Council 
should have power, as recommended above, to make extensions in relation to 
literary, dramatic, musical and artistic works. Copyright subsisting in a sound 
recording should, we think, continue to subsist until the end of the period of 
forty years from the first publication of the recording and should then expire. 

The present protection afforded is under Section 10 of our Act for fifty 
years from the making of the original plate from which the record is derived. 
In our view this is somewhat too long a period for a copyright of this kind. The 
Gregory Committee recommended that the term of protection be reduced from 
fifty years to twenty-five years (see paragraphs 85 to 91 inclusive). We had 
strong representations from two large record manufacturing companies in Canada 
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sical artists who recorded works on records now listed in that 
company’s current catalogue from twenty-five to forty-nine years ago and which 
consists of the names of Caruso, Patti, Sembrich, Melba, Scotti Calve, Matz oe 
Amato, Clement, McCormack, Ruffo and Slezak, none of whom was ali a 
time of the submission of the information, and the names of Farrar. Gicli ta de ‘ 
Martinelli, Pinza, Ponselle, Chaliapin, Galli-Curci, Schipa and Pon ei ssi 
the time of the submission of the information. We were informed that a demand 
often arises or exists for copies of records made by such artists up to fifty years 
from the time of the making of the original record and that it would be unfair 
to permit competitors who had none of the expense or risk of manufacturing 
the original record and do not have to pay royalties to the artists or their heirs 
to copy or “dub” these valuable records after the expiration of, say, twenty-five 
years, the term recommended by the Gregory Committee. It is represented that 
if they are allowed to do so, the artists or their heirs are deprived of royalties 
which they otherwise would receive if the original manufacturer either sold the 
old records himself or made and sold copies of them; and it is argued also that 
the original manufacturer is deprived of a legitimate return on his investment. 
It was submitted that the original record manufacturer would not reproduce 
the record after his copyright expired or within some time before it would expire, 
as he would be at too great a disadvantage as compared with his relatively 
expense-free competitors and that this would be to the disadvantage of the public. 
These arguments have considerable appeal. The United Kingdom Parliament 
restored the twenty-five year term, proposed in the bill as introduced, to fifty 
years. However, it may be noted that in so far as the arguments mentioned 
relate to initial risk and expense, they are arguments much the same as a patent 
holder could urge against limiting the term of his patent protection to seventeen 
years. In so far as they relate to the interest of the performers, we think it 
unlikely that any musical artist would be deterred from performing by the 
possibility that his royalties might cease before fifty years, and in so far as the 
rest of the public is concerned, taking the records out of copyright at the end 
of a period shorter than fifty years should normally result in wider and less 
expensive availability of the records. All things considered, we have come to 
the conclusion, as indicated above, that fifty years is too long a period of pro- 
tection for records, a kind of protection which the international copyright con- 
ventions do not presently assure at all. 


We consider that the person to be entitled to copyright subsisting in a recording 
as the first owner of the copyright should be the maker of the sound recording, 
provided, however, that where a person commissions the making of a sound 
recording and pays or agrees to pay for it in money or money’s worth and the 
recording is made in pursuance of that commission, that person, in the absence 
of any agreement to the contrary, should be the first owner of the copyright 
in the recording. 

The act restricted by the copyright in a sound recording should be the 
making of a record embodying the recording. At the present time it would 
appear that an unauthorized public performance of a recording embodied in 
a record is an infringement of the copyright in the record. Probably the broad- 
casting of a recording embodied in a record is also an infringement. We recom- 
mend the abolition of a record manufacturer’s performing right and broadcasting 
right in records or in the recording embodied in the record. These rights are 
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not exercised at the present time and if they were exercised it would probably be 
through some association or society. This is the way in which the public perform- 
ing right in records is exercised in the United Kingdom. The existence and 
exercise of the right there have caused difficulties which are set out in the report 
of the Gregory Committee and we would not like to see a development of 
this kind in Canada. We have only one reservation with regard to the abolition 
of the performing and broadcasting rights of record manufacturers and that is 
in respect of performance in public or broadcasting by persons who have 
wrongfully reproduced a copyright record or by persons who publicly perform 
or broadcast a copyright record knowing that the record is an infringing copy. 
However, under the infringement provisions which we propose to recommend, 
the copyright owner will be able to recover possession of infringing copies from 
any such person, and this remedy together with the copyright owner’s remedy for 
damages against the person who wrongfully made the record should probably be 
sufficient. 


The new United Kingdom Act provides, in effect, that no action for 
infringement will lie in relation to a record if the owner of the copyright in the 
record has issued it without causing it or its container to bear a label or other 
mark indicating the year in which the recording was first published or taking 
all reasonable steps to that end. (See Section 12 (6).) Should the manufac- 
turer of a record be compelled to mark it by label or otherwise with the year 
in which it was issued to the public so that persons desiring to copy the record 
will know whether it is in or out of copyright? Under the new United Kingdom 
Act the owner of the copyright in a sound recording embodied in a record is to 
have the right to prevent the recording from being caused to be heard in public 
or broadcast. If our recommendations are accepted, he will have no such 
right here. We do not think that the mere right to copy a record as soon as 
it is out of copyright is so important that its exercise should be legislatively 
facilitated. 


Section 2—Copyright in Motion Picture Films 


Article 14 (2) of the Rome Convention provides that cinematographic 
productions shall be protected as literary or artistic works if the author has 
given the work an original character. The Universal Copyright Convention, 
Article I, provides that each contracting state undertakes to provide for the 
adequate and effective protection of the rights of authors and other copyright 
proprietors in, among other things, cinematographic works. (It may be noted 
also that the Brussels Convention includes cinematographic works in the term 
“literary and artistic works”.) Motion picture films could therefore properly be 
described as works in our legislation. However, we think it would be convenient 
not so to describe them but rather to deal with them separately simply as motion 
picture films. Our recommendations with regard to them are as follows: 


Copyright should subsist in every motion picture film of which the maker 
was a Canadian citizen or domiciled or resident in Canada for the whole or a 
substantial part of the period during which the film was made, or, if a body 
corporate, was a body incorporated under the laws of Canada or a province of 
Canada when the film was made. Moreover, copyright should subsist in every 
motion picture film which has been published if the first publication of the film 
took place in Canada. 
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in Council would enable Canada to fichine its So oe 4 2 ee 
right should subsist in a motion picture film from the time it is made wae 
film is first exhibited in public and thereafter until the end of the period of 
forty years and should then expire. The Gregory Committee ne ele a 
term of twenty-five years, but this was raised to fifty years in the new United 
Kingdom Act for reasons somewhat similar to those we have given for recom- 
mending a term of forty years rather than twenty-five years for records. W 
think oS forty years for films is adequate. . 

The person in whom the copyright should first vest should b 

the film, and the maker should be defined as the person by etter uta : 
ments necessary for the making of the film are undertaken. ; 


_, There should, of course, be definitions of “motion picture film”, of “publica- 
a » and e me sane een to a film) and definitions to the effect of the 
ollowing to be found in the new United Kingdom Act (Section 13 

would, we think, be adequate: ee a Sie ine es 


aaa Cte eee any sequence of visual images recorded on material of 
any description (whether translucent or not) so as to be capabl 
ee oe ue pable, by the use of that 
as ie: being shown as a moving picture, or 

) of being recorded on other material (whether translucent 

bein or not) b 
which it can be so shown. ee er 

publication”, in relation to a cinematograph film, means the sale, letting on hire 
or offer for sale or hire, of copies of the film to the public; 
“copy”, in relation to a cinematograph film, means any print, negative, tape 

‘ : ? > or oth 
article on which the film or part of it is recorded; : iis re 
for the purposes of this Act a cinematograph film shall be taken to include the 
sounds embodied in any sound-track associated with the film, and references to a 
copy of a cinematograph film shall be construed accordingly. 


The acts to be restricted by the copyright in a motion picture film should be 
(a) making a copy of the film; (b) causing the film in so far as it consists of 
visual images, to be seen in public, or, in so far as it consists of sounds, to be 
heard in public; (c) broadcasting the film; (d) causing the film to be transmitted 
to subscribers to a diffusion service (but this should not extend to rediffusion). 

As a qualification of (b), it should be provided that it is not an infringe- 
ment of the copyright in the film to receive a broadcast, a diffusion or a rediffu- 
sion of the film and cause it to be heard or seen in public as and when it is broad- 
cast, diffused or rediffused, as the case may be. If, however, the broadcast (when 
there is no rediffusion), the diffusion, or the broadcast rediffused was not author- 
ized by the owner of the copyright in the film, any causing to be heard or seen in 
public at the receiving end should be taken into account in assessing damages 
in any proceedings against the broadcaster or person diffusing as the case may 
be in respect of that copyright in so far as that copyright was infringed by him 
in making the broadcast or diffusion; and there should be a provision to that 
effect. There should also be a provision applying the same principle to rediffusions 
of broadcasts of films just as it applies to causing broadcast films to be heard or 
seen in public as and when the broadcast is received. 

Where copyright has subsisted in a motion picture film a person, who after 
the copyright has expired makes a copy of the film, or causes it to be seen or 
to be seen and heard in public, or broadcasts it, or causes it to be transmitted 
to subscribers to a diffusion service, should not thereby infringe any copyright 
subsisting in a literary, dramatic, musical or artistic work. In other words, this 
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should not be an infringement of the copyright of the author or other head- 
copyright owner. 

It will be noted that our recommendations relating to films relate not only 
to films to which the author of the film has given an original character. Canada 
must extend the protection to news reels and other films if we are to comply 
with our obligations under the Universal Copyright Convention. 

The question as to whether the recommended term complies with the Rome 
Convention has presented itself. Under that Convention we are obliged to give 
protection to motion picture films as literary or artistic works, if the author has 
given the work an original character. Our view is that as a result of Article 7 
a literary or artistic work, at least when it is the product of joint authors, must 
receive protection until the death of the author who dies last. However, as noted 
above, under the Brussels Convention, Article 2 (1), cinematographic works 
are included in the term “literary and artistic works” and the Brussels Convention 
imposes an obligation to protect those works for the life of the author and fifty 
years after his death. Yet the United Kingdom Parliament, taking no doubt the 
very sensible view that provisions which involve the ascertaining of the individual 
authorship of a motion picture film are not, generally speaking, capable of 
practical application, fixed a term of fifty years from the registration or publica- 
tion of a motion picture film as the term of protection and, as a consequence, 
deprived head-copyright owners of their performing rights in the works embodied 
in the film, in so far as they are so embodied, at the end of the term of fifty years. 
If the Rome and Brussels Conventions are to be construed with reference to 
actual exigencies and conditions, a technical breach of the conventions must take 
place in so far as motion picture films are concerned. 

There should also be a provision that the copyright in a motion picture film 
is not infringed by making a copy of it for judicial proceedings or by causing 
it to be seen or heard in public for the purposes of such a proceeding. 


Section 3—Copyright in Television Broadcasts and Sound Broadcasts 


This subject was somewhat fully discussed in that part of our report which 
dealt with new right-holders and new rights. Our recommendations are that 
copyright should subsist in every broadcast made in Canada. 

The person to be entitled as first copyright owner to any copyright subsisting 
in a broadcast should be the broadcasting person or body. The term of protection 
should be forty years from the time when the broadcast was made. We suggest 
this period principally for the purpose of making it uniform with the term of 
copyright in records, films and photographs. 

The acts restricted by the copyright in a television broadcast or sound broad- 
cast should be: 


(a) the recording by a film, record or any other device of the images or the 
sounds of the broadcast or both; 

(b) the use of such a recording for broadcasting or diffusing; 

(c) the use of such a recording for causing the broadcast to be seen or heard 
in public; 

(d) rebroadcasting the broadcast. 

For the reasons given earlier in this report rediffusion (as distinguished 


from diffusion) of a broadcast should not be an infringement of the broadcaster’s 
right. 
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Notwithstanding (a) above the mere recording should not be deemed to be 
a restricted act when it is effected for private purposes only. 

The new United Kingdom Act goes further and provides that a restricted 
act shall be, in the case of a television broadcast, causing it, in so far as it consists 
of visual images, to be seen in public, or, in so far as it consists of sounds, to 
be heard in public, if it is seen or heard by a paying audience. We are not in 
favour of making this a restricted act for the reasons already given in dealing 
with head-copyrights and the copyrights in films. 

As a minor matter, there should also be a provision that the copyright in 
a broadcast is not infringed by anything done in relation to the broadcast for the 
purposes of a judicial proceeding. 


Section 4—Supplementary Recommendations for the Purposes of this Part 


In relation to articles which infringe copyright in sound recordings, in motion 
picture films, and in television or sound broadcasts, there should be provisions 
in reference to importing, selling, letting for hire, offering or exposing for sale 
or hire by way of trade, exhibiting by way of trade in public, distribution for 
purposes of trade, etc., similar to those which we have recommended in Part IX 
in respect of literary, dramatic, musical and artistic works. 
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PART XII 
REMEDIES FOR INFRINGEMENT 


Remedies in our Act are dealt with under the headings “Civil Remedies” 
and “Summary Remedies”. The provisions in respect of civil remedies are 
contained in Sections 20 to 24 inclusive and are almost identical with the pro- 
visions of Sections 6 to 10 inclusive of the Imperial Copyright Act of 1911. 

Experience under the 1911 Act has apparently convinced those responsible 
for copyright legislation in the United Kingdom that these provisions require 
considerable modification as evidenced by the provisions of the new United 
Kingdom Act. In our view they require modification in Canada although the 
changes we suggest are in many respects different from those that have been made 
in the United Kingdom. The most convenient way, however, of considering 
what the changes should be is, we think, to examine the provisions of the new 
United Kingdom Act rather than those of our present Act. 


Section 1—Action by Owner of Copyright for Infringement 


Section 17 (1) of the new United Kingdom Act is as follows: 


17. (1) Subject to the provisions of this Act, infringements of copyright shall be 
actionable at the suit of the owner of the copyright; and in any action for such an 
infringement all such relief, by way of damages, injunction, accounts or otherwise, 
shall be available to the plaintiff as is available in any corresponding proceedings in 
respect of infringements of other proprietary rights. 

A provision to the same effect should be enacted here. The section in the 
bill as introduced in and passed by the House of Lords contained another sub- 
section as follows: 

17. (2) No action for infringement of copyright shall be begun after the end 
of the period of three years beginning with the date on which the infringement 
occurred. 

This was deleted in the House of Commons, and we understand that the 
effect of the deletion was to make the period of limitation six years under general 
legislation. There should be some limitation period in our Act. Limitation 
periods for actions for torts are not uniform throughout Canada and it can hardly 
be said that there is a natural or obvious period of limitation for such a tort as 
infringement of copyright. We see no reason for altering the three year period 
in our Act. There would be substantial grounds for objection to the lapse of 
many years between an alleged infringement and the trial of the action. This 
would be particularly true, we think, in actions for damages for infringement of 
performing rights. We recommend a three year period of limitation as Canada 
has now. 

Section 17 (2) of the new United Kingdom Act which deals with the same 
subject-matter as Section 22 of our Act is as follows: 

17. (2) Where in an action for infringement of copyright it is proved or 
admitted— 

(a) that an infringement was committed, but 
(b) that at the time of the infringement the defendant was not aware, and had no 


reasonable grounds for suspecting, that copyright subsisted in the work or other 
subject-matter to which the action relates, 
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We recommend an enactment substantially altering the effect of this section. 
The changes we recommend are as follows: 

(i) We think that paragraph (b) should be “that at the time of the infringe- 
ment the defendant was not aware, and had no reasonable grounds for supposing 
that it was an infringement of copyright.” 

Take the case of a person who wishes to perform a musical work in public 
There are two performing rights societies in Canada. We were told that each 
society in some instances claims to be the owner of the performing rights in the 
same work. Unless we have a register from which the person performing the 
work can ascertain which society is the owner of the performing right he may 
find himself liable to an action by Society A even though he has license from 
Society B and has no reasonable grounds for supposing that Society A owned 
the rights. He knew that copyright subsisted. Under the present law he is liable 
in damages to Society A because he knew that copyright subsisted. A similar 
situation may arise in relation to a literary work the copyright in which is assigned 
first to A and later to B. B knows that copyright subsists but, having no reason 
to suspect that A had an assignment, infringes A’s copyright. Surely the licensee 
is in all respects an “innocent” infringer and should not be liable in damages. 
The situation would of course be different if we had a system of compulsory 
registration of assignments. We have suggested the word “supposing” rather 
than the word “suspecting” as a slightly fairer word to use. “Supposing” is the 
word used in the innocent infringement section of the United Kingdom Patent Act. 
(We have no innocent infringement section in our Patent Act.) 

(ii) We think that the words “but shall be entitled to an account of profits 
in respect of the infringement whether any other relief is granted under this section 
or not” should be omitted and that the word “damages” should be changed to 
“pecuniary remedy”. Under our Act (Section 22) the plaintiff in proceedings 
taken in respect of infringement is not entitled to any remedy other than an 
injunction against an innocent infringer. This, we think, is the correct principle. 


Section 17 (3) of the new United Kingdom Act is as follows: 


17. (3) Where in an action under this section an infringement of copyright is 
proved or admitted, and the court, having regard (in addition to all other material 


considerations) to— 
(a) the flagrancy of the infringement, and 
(b) any benefit shown to have accrued to the defendant by reason of the 


infringement, 
is satisfied that effective relief would not otherwise be available to the plaintiff, the 
court, in assessing damages for the infringement, shall have power to award such 
additional damages by virtue of this subsection as the court may consider appropriate 


in the circumstances. 


This section deals with the case of the “guilty” infringer as distinguished 
from the “innocent” infringer. It relates only to cases where damages are assessed. 
It appears to us that in the case of a guilty infringer (by which we mean an 
infringer as to whom it is not proved or admitted that at the time of the infringe- 
ment he was not aware and had no reasonable grounds for supposing that it was 
an infringement of copyright) the plaintiff sues for and recovers damages, the 
court in assessing damages for the infringement should have power to award 
such exemplary damages if any as the court may think fit, having regard to the 
flagrancy of the infringement, and the plaintiff in an action for damages should, 
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if damages are recoverable, have the right also to an account of profits, as 
incidental to the assessment of damages, the damages recovered to be at least the 
amount found to be the amount of profits. (This incidental remedy should not 
be confused with the plaintiff’s right to sue for an account of profits,—which he 
would have, at least in the common law provinces—which is a separate remedy. 
The plaintiff if he pursues this separate remedy and thereby obtains an account 
of profits (and we see no reason why he should ever wish to do so) should not 
be able to obtain damages, assessed as above or otherwise. See Copinger and 
Skone James on Copyright 8th Edit. p. 169.) 

In addition to the remedies mentioned in the last paragraph and to the 
remedy of injunction the guilty infringer should, subject to the provisions of 
Section 2 below, be liable to deliver up all infringing copies and plates used or 
intended to be used for making infringing copies. In assessing exemplary damages 
the court should be empowered to take into account the value of infringing copies 
and plates ordered to be delivered up. 

The effect of Section 17 (3) of the new United Kingdom Act should be 
accordingly modified. 

Subsections (4) and (5) of Section 17 of the new United Kingdom Act 
which are to the same effect as subsection (1) of Section 23 of our Act are as 
follows: 


17. (4) In an action for infringement of copyright in respect of the construction 
of a building, no injunction or other order shall be made— 


(a) after the construction of the building has been begun, so as to prevent it from 
being completed, or 

(b) so as to require the building, in so far as it has been constructed, to be 
demolished. 


(5) In this Part of this Act “action” includes a counterclaim, and references to 
the plaintiff and to the defendant in an action shall be construed accordingly. 


Canada should enact these in effect. 


Section 2—Other Rights of Owner of Copyright in Respect of Infringing Copies 


Section 18 (3) of the new United Kingdom Act is as follows: 


18. (3) In this Part of this Act “infringing copy”— 

(a) in relation to a literary, dramatic, musical or artistic work, or to such a published 
edition as is mentioned in section fifteen of this Act, means a reproduction 
otherwise than in the form of a cinematograph film, 

(b) in relation to a sound recording, means a record embodying that recording, 

(c) in relation to a cinematograph film, means a copy of the film, and 

(d) in relation to a television broadcast or a sound broadcast, means a copy of a 
cinematograph film of it or a record embodying a sound recording of it, being 
(in any such case) an article the making of which constituted an infringement 
of the copyright in the work, edition, recording, film or broadcast, or, in the 
case of an imported article, would have constituted an infringement of that copy- 
right if the article had been made in the place into which it was imported; and 
“plate” includes any stereotype, stone, block, mould, matrix, transfer, negative 
or other appliance. 


A provision to the effect of Section 18 (3) should be enacted, omitting the 
reference to published editions. 

We have already recommended in dealing with Section 17 of the new United 
Kingdom Act that a guilty infringer should be liable, in addition to certain other 
remedies and subject to the provisions of this Section, to deliver up all infringing 
copies and plates used or intended to be used for making infringing copies (to be 
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uringing plates, unless he establishes that at the time they 
came into his possession, he was not aware and had no reasonable grounds for 
supposing that they were infringing copies or infringing plates. If, however, he 
establishes this, the plaintiff's only remedy in respect of delivery up should be 
that mentioned in the next paragraph. 

There should we think be a special provision in respect of delivery up by 
a person whether an infringer or not who has in his possession infringing copies 
or plates and who is “innocent” in the sense used in the last paragraph. As such 
a person will have no means of obtaining any authentic information from an 
official source as to the subsistence of copyright or the identity of the owner of 
the copyright we think it unfair that he should be penalized with financial losses 
which would fall upon him if he were ordered to deliver up infringing copies in 
his possession, but we would not apply the same principle to plates. What we 
propose in this connection in regard to infringing copies is that the copyright 
owner should have the option of taking the infringing copies off the person’s 
hands at cost or of leaving them in his hands, to be disposed of by him, in which 
latter event the person would be obliged to account to the copyright owner for 
the profits. So long as the copyright owner exercises neither option the person 
should be free to dispose of the infringing copies, accounting for the profits (earned 
after he receives notice they are infringing copies). This option should be 
exercisable by the copyright owner not only at the beginning of or in an infringe- 
ment action but before or in the absence of an action. A notice of exercise of 
the option at any time should result in the person being liable to deliver up the 
infringing copies forthwith (being compensated for the cost) or to account for 
profits thereafter as the case may be. 

In all cases a person whether innocent or otherwise should be liable to 
deliver up infringing plates on notice without compensation, or for damages if 
he retains them. 

In this way, the only profits an innocent infringer could make out of an 
infringement would be those which he would make before notice or action, which- 
ever is earlier, and the only loss he could sustain would be that on the plates. 

Provisions to this effect should be enacted rather than provisions to the 
effect of Section 21 of our Act which is as follows: 

21. All infringing copies of any work in which copyright subsists, or of any 
substantial part thereof, and all plates used or intended to be used for the production 
of such infringing copies, shall be deemed to be the property of the owner of the 
copyright, who accordingly may take proceedings for the recovery of the possession 
thereof or in respect of the conversion thereof. 


Section 3—Right of Exclusive Licensee to Sue for Infringement 


Section 19 of the new United Kingdom Act is a long and detailed section 
apparently designed to give statutory effect to the recommendation of the Gregory 
Committee in paragraph 276 of that Committee’s report, which includes the 
following: 


We have come to the conclusion that it is desirable to make clear that an exclusive 
licensee is entitled to sue for an infringement of the right comprised in his license 
though without prejudice to the right of the defendant to set up any defence which 
he could have raised against the copyright owner. 
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We recommend to the same effect and that a section corresponding to 


Section 19 of the new United Kingdom Act (unnecessary, we think, to quote here) 
be enacted with such variations as may be appropriate in the light of other 
relevant sections of any new Canadian Act, (which will, if our recommendations 
are accepted, be different from the provisions of Sections 17 and 18 of the new 
United Kingdom Act). 


Section 4—Presumptions in Copyright Actions 


We now come to Section 20 of the new United Kingdom Act which is as 


follows: 


20. (1) In any action brought by virtue of this Part of this Act— 

(a) copyright shall be presumed to subsist in the work or other subject-matter to 
which the action relates, if the defendant does not put in issue the question 
whether copyright subsists therein, and 

(b) where the subsistence of the copyright is proved or admitted, or is presumed in 
pursuance of the preceding paragraph, the plaintiff shall be presumed to be the 
owner of the copyright if he claims to be the owner of the copyright and if 
the defendant does not put in issue the question of his ownership thereof. 

(2) Subject to the preceding subsection, where in the case of a literary, dramatic, 
musical or artistic work, a name purporting to be that of the author appeared on 
copies of the work as published, or, in the case of an artistic work, appeared on the 
work when it was made, the person whose name so appeared (if it was his true name 
or a name by which he was commonly known) shall, in any action brought by 
virtue of this Part of this Act, be presumed, unless the contrary is proved,— 

(a) to be the author of the work, and 

(b) to have made the work in circumstances not falling within subsection (2), sub- 
section (3) or subsection (4) of Section 4 of this Act. 

(3) In the case of a work alleged to be a work of joint authorship, the last 
preceding subsection shall apply in relation to each person alleged to be one of the 
authors of the work, as if references in that subsection to the author were references 
to one of the authors. 

(4) Where, in an action brought by virtue of this Part of this Act with respect 
to a literary, dramatic, musical or artistic work, subsection (2) of this section does 
not apply, but it is established— 

(a) that the work was first published in the United Kingdom, or in another country 
to which section two, or, as the case may be, section three, of this Act extends, 
and was so published within the period of fifty years ending with the beginning 
of the calendar year in which the action was brought, and 

(b) that a name purporting to be that of the publisher appeared on copies of the 
work as first published, 

then, unless the contrary is shown, copyright shall be presumed to subsist in the work 

and the person whose name so appeared shall be presumed to have been the owner 

of that copyright at the time of the publication. 


For the purposes of this subsection a fact shall be taken to be established if it is 
proved or admitted, or if it is presumed in pursuance of the following provisions of 
this section. 

(5 ) Where in an action brought by virtue of this Part of this Act with respect 
to a literary, dramatic, musical or artistic work it is proved or admitted that the 
author of the work is dead,— 

(a) the work shall be presumed to be an original work unless the contrary is 
proved, and 
(b) if it is alleged by the plaintiff that a publication specified in the allegation was 

the first publication of the work, and that it took place in a country and on a 

date so specified, that publication shall be presumed, unless the contrary is 

proved, to have been the first publication of the work, and to have taken place 
in that country and on that date. 


(6) Paragraphs (a) and (b) of the last precedin bsecti 
a work has been published, and— % pi ag ay 
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(a) the publication was anonymous, or was u 
) nder a nam + 48 
to have been a pseudonym, and ame alleged by the plaintiff 


(b) it is not shown that the work has ever been published under the true name of 
the author, or under a name by which he was commonly known, or that it is 


possible for a person without previous knowled i 
P ) ge of the fact ‘ 
identity of the author by reasonable inquiry, soa Sapte 


as those paragraphs apply in a case where it is proved that the author is dead. 

(7) In any action brought by virtue of this Part of this Act with respect to 
copyright in a sound recording, if records embodying that recording or part thereof 
have been issued to the public, and at the time when those records were so issued they 


bore a label or other mark comprising any one or more of the following statements 
that is to say— 


(a) that a person named on the label or mark was the maker of the sound recording; 
(b) that the recording was first published in a year specified on the label or mark: 
(c) that the recording was first published in a country specified on. the label or mark; 
that label or mark shall be sufficient evidence of the facts so stated except in so far as 
the contrary is proved. 


We recommend the enactment of provisions to the same effect as subsections 
(1), (2) and (3) but with appropriate changes in subsection (2) (b) to accord 
with the changes we recommend in Section 3 of Part VIII in respect of the provi- 
sions of Section 4 of the new United Kingdom Act. It is debatable whether 
paragraph (2) (b) should be enacted. Take the case of an action brought by 
the assignee of the person whose name appears on a work as the author. There 
should be a presumption that he was the author but should there be any pre- 
sumption that he did not produce the work in the course of his employment by 
someone else and that he was not commissioned by someone else to produce it? 
If both the author and the person who might have employed him or commissioned 
the work are dead, the validity of the assignees’ title may depend on where the 
presumption lies. Ordinarily a plaintiff must prove his case. But the plaintiff 
assignee in the case supposed, although there was no doubt about his assignment 
from the author, might be defeated by a defendant who is admittedly an infringer 
because of the difficulty of proof of a negative. In most cases we think there 
probably would not have been an employment or commissioning and we would 
therefore leave the presumption where the United Kingdom Act, Section 20 (2) 
(b) places it. True, defendants who would have good defences might in some 
cases fail for the lack of evidence. But on balance we would place the burden on 
the defendant to prove the affirmative rather than on the plaintiff to prove the 
negative. 

It may be noted that the adoption of Section 20 (1) shifts the burden of 
proof in cases where subsistence of copyright or title to the copyright is in issue 
from the defendant where it is today under our Act to the plaintiff where it was 
under the Imperial Copyright Act of 1911 and where it remains under the new 
United Kingdom Act. The Gregory Committee had representations that they should 
recommend shifting the burden from the plaintiff to the defendant but they 
declined to make such recommendations for the reasons given in paragraph 286 
of their report. - 

As to the provisions of Section 20 (4) two Commissioners are of the opinion 
that they should be enacted (in effect) only with the following substantial changes: 


For (a) the following should be substituted: 
(a) that copyright in the work subsists 
and the words following shortly after (5), “copyright shall be presumed to subsist 
in the work and” should be deleted. 
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These Commissioners felt that the subsection then, while still complying 
with Article 15 (2) of the Rome Convention, would not create, in the case of 
a work published anonymously or pseudonymously, what they would consider 
an undue presumption of subsistence of copyright. The third Commissioner is 
of opinion that the provisions of Section 20 (4) should be adopted (in effect) 
with “fifty-six” substituted for “fifty”, considering among other things that the 
presumption of subsistence of copyright thereby created is more consistent with 
the intent of Article 15 (2) of the Rome Convention than its absence would be, 
part at least of this intent being in his opinion the protection of the anonymity 
of the author in infringement proceedings. 

We recommend the adoption also of subsection (5) but with the paragraph 
(b) changed to read in substance as follows: 


(b) if it is alleged by the plaintiff that a publication specified in the allegation was 
the first publication of the work and that it took place in a country and in a year 
specified, and a copy of the work is produced to the court which bears an indica- 
tion that the copy was published in the country and in the year so specified and 
bears no indication that the work had first been published in some previous year, 
the publication alleged shall be presumed unless the contrary is proved to have 
been the first publication of the work and to have taken place in the country 
and year alleged. 


We think also that subsection (6) should be adopted. 

We recommend also the adoption of subsection (7). It will not be as 
important here as in the United Kingdom because (a) record manufacturers will 
have no performing rights here and (b) the new United Kingdom Act requires 
as a condition of copyright in records that they or their containers bear a label 
or mark indicating the year in which the recording was first published. Never- 
theless it may be of value and its principle accords with that of a new provision 
which we recommend for insertion in our Act. This provision is that the date 
which any work bears as its date of publication be presumed unless the contrary 
is proved to be its date of publication but by this we do not mean the date of its 
first publication. 


Section 5—Summary Remedies 


These are dealt with in our Act, by Sections 25 and 26 and in the new United 
Kingdom Act by Section 21 which is as follows: 


21. (1) Any person who, at the time when copyright subsists in a work,— 
(a) makes for sale or hire, or 
(b) sells or lets for hire, or by way of trade offers or exposes for sale or hire, or 
(c) by way of trade exhibits in public, or 
(d) imports into the United Kingdom, otherwise than for his private and domestic use, 
any article which he knows to be an infringing copy of the work, shall be guilty of an 
offence under this subsection. 
se (2) Any person who, at the time when copyright subsists in a work, distributes, 
either— 
(a) for purposes of trade, or 
(b) for other purposes, but to such an extent as to affect prejudicially the owner of 
the copyright, 
articles which he knows to be infringing copies of the work, shall be guilty of an 
offence under this subsection. 
(3) Any person who, at the time when copyright subsists in a work, makes or 
has in his possession a plate, knowing that it is to be used for making infringing 
copies of the work, shall be guilty of an offence under this subsection. 


88 


(4) The preceding subsections shall a i i i isti 
pply in relation to copyright subsisting in 
any subject-matter by virtue of Part II of this Act, as they apply in relation to ean: 
right subsisting by virtue of Part I of this Act. 

(5) Any person who causes a literary, dramatic or musi 
‘ ) : S rary, usical work to be performed 
soem Eocene that eee subsists in the work and that the performance con- 
sututes an iniringement of the copyright, shall be guilty of i 
a ag guuty of an offence under this 
(6) The preceding provisions of this secti 
in the United Kingdom. 

Che A person guilty of an offence under subsection (1) or subsection (2) of 

this section shall on summary conviction— 

(a) if it is Ais first conviction of an offence under this section, be liable to a fine not 
exceeding forty shillings for each article to which the offence relates; 

(b) in any other case, be liable to such a fine, or to imprisonment for a term not 
exceeding two months: 

Provided that a fine imposed by virtue of this subsection shall not exceed fifty pounds 

in respect of articles comprised in the same transaction. 
é' (8) A person guilty of an offence under subsection (3) or subsection (5) of this 

section shall on summary conviction— 

(a) if it is his first conviction of an offence under this section, be liable to a fine not 
exceeding fifty pounds; 

(b) in any other case, be liable to such a fine, or to imprisonment for a term not 
exceeding two months. 

(9) The court before which a person is charged with an offence under this section 
may, whether he is convicted of the offence or not, order that any article in his 
possession which appears to the court to be an infringing copy, or to be a plate 
used or intended to be used for making infringing copies, shall be destroyed or 
delivered up to the owner of the copyright in question or otherwise dealt with as the 
court may think fit. 

(10) An appeal shall lie to a court of quarter sessions from any order made 
under the last preceding subsection by a court of summary jurisdiction; and where 
such an order is made by the sheriff there shall be a like right of appeal against the 
order as if it were a conviction. 


on apply only in respect of acts done 


Subsection (1) should be adopted mutatis mutandis but with appropriate 
changes if our recommendation with regard to public libraries and institutions 
of learning is accepted. The words “and domestic” should be omitted. 

Subsection (2) should be adopted but with similar changes. 

Subsection (3) should be adopted. 

The substance of subsection (4) should be adopted. The significance of 
including Part II is that that part deals with copyright in sound recordings, cine- 
matograph films, broadcasts, etc. 

Subsection (5) should be adopted. 

As to subsection (6) a similar provision referring to Canada would probably 
be unnecessary. 

Subsections (7) and (8) should be adopted with, we think, 40 shillings 
changed to $10.00 and £50 changed to $200.00, the amounts in our present Act 
(except that mentioned in Section 26 (1) which is $250.00). True, the value 
of money has decreased since the enactment of our Copyright Act and it could 
be argued that prima facie the amounts of the penalties should be increased. 
Moreover it was represented to us that the present penalties are entirely inadequate. 
It was proposed that in addition to the $10.00 or $200.00, as the case may be, 
a fine equal to the gain to the offender would be appropriate. It was also sub- 
mitted that the penalty for a second or subsequent offence should not be, as now, - 
only a fine or imprisonment but a fine or imprisonment or both. It was also 
submitted that for the purpose of summary (as well as civil) remedies an infringe- 
ment by a resident of Canada resulting in further reproduction outside Canada 
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should be deemed to be an infringement in Canada with respect to the total 
number of copies resulting. We are not satisfied either that the general scheme 
of the summary remedy proceedings of our Act and of the new United Kingdom 
Act is ill-considered, or that any defensible increase in the present penalties 
would act as a greater deterrent to infringement. 

Subsection (9) should, in our opinion, be changed so as to provide to the 
following effect: 


(9) The court by which a person is convicted under this section may order 
that any article in his possession which appears to the court to be an infringing copy 
or to be a plate used, or intended to be used, for making infringing copies shall be 
delivered up to the owner of the copyright in question or otherwise dealt with as the 
court may think fit. 


This change is necessary to make the subsection consistent with our recom- 
mendations with regard to civil remedies against innocent infringers. Moreover, 
summary proceedings are quasi-criminal in nature and it would seem anomalous 
to empower a magistrate in cases where no guilt is proved to proceed nevertheless 
to make an adjudication of a civil character. 

As to subsection (10), an appeal to some appropriate court should be 
provided for in our legislation. 


Section 6—Special Remedy for Importation of Infringing Printed Copies 


Section 27 of our Act is as follows: 


Copies made out of Canada of any work in which copyright subsists that if made 
in Canada would infringe copyright and as to which the owner of the copyright gives 
notice in writing to the Department of National Revenue that he is desirous that such 
copies should not be so imported into Canada, shall not be so imported, and shall be 
deemed to be included in Schedule C to the Customs Tariff, and that Schedule shall 
apply accordingly. 


The part of the Imperial Act of 1911 from which this section was sub- 
stantially copied in Section 14 (1) which is as follows: 


Copies made out of the United Kingdom of any work in which copyright subsists 
which if made in the United Kingdom would infringe copyright, and as to which the 
owner of the copyright gives notice in writing by himself or his agent to the Com- 
missioners of Customs and Excise, that he is desirous that such copies should not be 
imported into the United Kingdom, shall not be so imported, and shall, subject to 
the provisions of this section, be deemed to be included in the table of prohibitions 
and restrictions contained in section forty-two of the Customs Consolidation Act, 
1876, and that section shall apply accordingly. 


Dealing with this subsection of the Imperial Act of 1911, Copinger and 
Skone James on Copyright 8th Edit., say at page 180: 


Obviously, the Customs authorities are not in a position to determine nice points 
of copyright law, and it is not intended that they should have power summarily to 
seize any works, except those that are flagrant piracies. In other cases, the proprietor 
of the copyright must pursue his other remedies. In fact, the great protection given by 
Section 14 is against the flooding of the English markets with cheap foreign reprints, 
which are frequently issued with the licence of the proprietor of the copyright upon 
the understanding that these reprints are not to compete with him in the home market. 
Such reprints are, of course, liable to be seized if imported into England for they would 
infringe the copyright “if made in the United Kingdom”. 
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‘ 


The great advantage of this ivil ri 
remedies is that it is ‘ve necessary pee eo ses a ee rid 
would, if made in this country, have infringed copyright; as has been pointed ney 
copies which are imported without such knowledge are not “infringing copies” and 
do not become the property of the owner of the copyright. 

It will be noted that under our Section 27 the importation of copies of a 
work is not prohibited unless these copies if made in Canada would infringe 
copyright. The words “if made in Canada” must mean, we think, “if made in 
Canada by the person who made them”. If, for example, the owner of the 
Canadian copyright in Canada and in country A had authorized the making of 
them in country A by X but had not authorized them to be made in Canada 
by X, the section would prohibit the importation of copies made by X into Canada 
by anybody after the appropriate notice was given. If anyone attempted to import 
such copies he might find them stopped at the border. He would not be an 
infringer unless his importation was for sale or hire and he knew that the work 
would infringe copyright if it had been made in Canada. But he nevertheless 
would not be able to import the copies. 


Section 27 was the subject of sustained and vigorous representations by a 
number of book publishers and organizations representing book publishers. Their 
concern was not only to have the section retained but to have it immensely 
strengthened from their point of view. The book publishing companies of Canada 
are, generally speaking, mainly importers of books. They print or procure the 
printing of some books in Canada but this is not the profitable end of their 
business. They say that if they are to remain in financial position to carry on 
the original publishing of Canadian books and thus assist in the development 
of Canadian literature they must not be unduly hampered in carrying on their 
importing and distribution activities. For the most part they are not the owners 
of the Canadian copyright in the books they import, but are exclusive selling or 
distributing agents of the copyright owners. The great bulk of the books they 
handle are imported by them from publishers in Great Britain, the United States 
and France. Until fairly recently they or some of them have been giving notices 
in writing to the Department of National Revenue that they were desirous that 
certain books should not be imported into Canada except by them. The following 
opinion of the Department of Justice indicates the nature of the practice which 


has developed: 


Ottawa, March 12, 1953. 


Dear Sir: 
165606 


Re: Copyright and Exclusive Agency 
Arrangements in the Book Trade 


I acknowledge your letter of January 23rd last with enclosure wherein you 
request an opinion as to the legality of certain practices which have arisen under 
Section 27 of the Copyright Act. 

As I understand it, the practice to which you refer is as follows: 

The owner of copyright in a certain book in both Canada and the United States 
has copies of the book printed in the United States and distributed for retail there. 
He appoints a sales representative in Canada as his exclusive selling Agent here. 
Through his selling Agent in Canada, he notifies the Department of National Revenue 
under Section 27 of the Copyright Act that he desires to have copies of the book 
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prohibited from import into Canada. The book is then included in Schedule “C” of 
the Customs Tariff, and is excluded from Canada to all others except the exclusive 
agent. 

I have considered this practice, and I am of opinion that it is not supported by 
the relevant legislation. Section 27 of the Copyright Act provides that copies made 
out of Canada of any work in which copyright subsists, which, if made in Canada, 
would infringe copyright may be excluded by the procedure outlined above. Since 
the copies in question made out of Canada were made by the holder of the copyright, 
the same, if made in Canada, would not infringe copyright. That being the case, 
section 27 is not applicable. 

There is, of course, the further objection to the practice outlined above that even 
if Section 27 were available, the placing of the book in Schedule “C” of the Customs 
Tariff would bar it from importation into Canada even to the American publishers’ 
own sales representative. 

Yours truly, 


(Signed) F. P. VARCOE, 
Deputy Attorney General of Canada. 


Director of Investigation and Research, 
Combines Investigation Act, 
Ottawa. 


The publishers would like us to recommend legislation providing that if a 
Canadian agent of a foreign publisher who is the owner of the Canadian copyright 
gives on behalf of his principal an appropriate notice in writing to the Department 
of National Revenue with respect to a book published abroad by his principal or 
anyone else, importation of that book into Canada by any person except the 
Canadian agent will be prohibited and the book stopped on arrival by the customs 
Officials. As the case was put to us, “the section ought to be made clear so as 
to act as a prohibition of any copies of a work in which copyright subsists and 
which are made in a foreign country, whether made there legally or otherwise, 
and to permit importation at will of any and all copies by the owner of the 
Canadian copyright”. It was argued on behalf of the importing Canadian agent- 
publishers that a principle of the patent law should apply, namely, that the 
control of the making, using and vending of articles patented in Canada is com- 
pletely within the control of the Canadian patent holder, who therefore has 
power in effect to prevent importation for sale or use in Canada of such articles. 
By his control over sale and use in Canada he may in effect allow such inventions 
to be imported or not as he thinks fit and by whom he thinks fit. We think, 
however, that the difference between the established patent principle and the 
established copyright principle is clear. The sale in Canada of an imported 
article enjoying Canadian copyright protection is not an infringement if the 
article was made by a person having the right to make it in Canada. Once the 
article is made, anywhere in the world, by a person who had the right to make 
it in Canada, the sale of the article in Canada, whether or not the seller had 
full knowledge of the facts, is not an infringement and is not restrainable by 
the Canadian copyright owner. If the sale cannot be restrained, why should the 
importation be restrained, either under such a provision as that contained in 
Section 27 or otherwise? Unless we recommend a change in concept of the 
nature of infringement by sale we should not recommend the change requested 
by the publishers. 

Should there be any special remedy for importation of infringing copies? 
Unfortunately, the members of the Commission are not agreed on the answer 
to this question. 
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One Commissioner is of opinion that Section 27 should be repealed and 
nothing put in its place. He feels that the other remedies to be provided in the 
Act are adequate for all reasonable purposes. If infringing copies are imported 
without the licence of the owner of the copyright (not for the importer’s private 
use, etc.) by an importer who knows the copies to be infringing copies an action 
lies in the courts against the importer for damages for infringement, an injunction 
against further importations may be obtained, and the infringing copies imported 
are subject to delivery up by order of the court. If it be considered that the 
burden on the copyright owner of proving guilty knowledge is too great, the 
Canadian copyright owner can, this Commissioner thinks, in most if not all cases 
protect himself by circularizing the importing trade notifying persons in that 
trade that certain copies or certain editions of certain works published abroad 
are infringing copies and that the owner of the Canadian copyright would treat 
any importation of such copies, or editions, as infringements. If a person receiving 
such a notice thereafter imported such copies or editions he could, with assurance, 
be proceeded against by the Canadian copyright owner for infringement. This 
Commissioner feels that as no defensible amendment of Section 27 could go any 
measurable distance in solving the specific problem of the Canadian publishers, 
and that even if it could, it is not the function of the customs authorities to 
exercise policing duties in the enforcement of private rights, the section should 
be repealed. 


Another Commissioner is of opinion that in the case of imported works 
there should be facilities for constructive notice to possible importers of infringing 
copies that certain copies or certain editions of certain works would if imported 
into Canada be infringing copies and he would favour as a substitute for Section 27 
a provision which would enable Canadian copyright owners to give notice to 
some central agency—perhaps the Department of the Secretary of State—that 
the making of certain copies or certain editions of certain works would have 
constituted infringement of Canadian copyright if they had been made in Canada. 
The list kept by the central agency would be deemed constructive notice to all 
persons importing that the copies are infringing copies. This Commissioner 
would not, however, place these works upon a list of prohibited imports and 
would not bring to the aid of the Canadian copyright owner the services of the 
customs authorities in enforcing the Canadian copyright owner’s rights, believing 
that this is not a function of a government department but rather the function 
of the courts. 


The third Commissioner would favour the enactment of amendments to 
Section 27 providing: 


(1) that it shall not apply to importation by a person for his private use; 

(2) that, if our recommendation above with respect to institutions of learning 
and public libraries is accepted, it shall not apply to importations by them; 

(3) that the notice be limited as to period and may not be renewed. The 
reason that the notice should be for a limited period only is to prevent the growth 
of unmanageably long lists in the hands of Customs, which would eventually 
contain mostly dead wood. The reason that a notice once given should be not 
renewable is that otherwise a Canadian copyright owner could by repeated notices 
and withdrawals (the notices given to keep books out and the withdrawals made 
to let him import) keep importers in a state of uncertainty as to whether they were 
free to import or not, or would be free when a particular shipment arrived; 
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(4) that the notice shall contain statements that the person giving it (and 
he should be enabled to give it through an agent) is the owner of the Canadian 
copyright and that the copies to which it relates would have infringed Canadian 
copyright if they had been made (by the persons who made them) in Canada; 

(5) that statements in the notice shall be verified by statutory declaration 
to accompany the notice; 

(6) that the Minister of National Revenue may make regulations prescribing 
forms and requiring supporting evidence, payment of fees, indemnification of 
officers; etc:: 

(7) for appropriate penalties or damages, to be recoverable at the instance of 
persons prejudiced from persons making untrue statements in notices, whether 
knowingly or not. 

This Commissioner considers that if these amendments were made the owner 
of the Canadian copyright would have a defensible and, on the whole, desirable, 
remedy against an importer who, without the license of the owner of the Canadian 
copyright, imported a copy otherwise than for his private use, etc., into Canada 
if, to his knowledge the making of that copy would have constituted an infringe- 
ment of the Canadian copyright if the copy had been made in Canada. His 
giving of the notice would save him the trouble of proving that the importer 
knew that the making of the copy would constitute an infringement of Canadian 
copyright if it had taken place in Canada. It would, in effect, constitute con- 
structive notice. All an importer would need to do before placing an order for 
the copies abroad would be to apply to a customs collector where he could ascertain 
whether the copies were claimed by the owner of the Canadian copyright to be 
copies which would have infringed Canadian copyright if made in Canada. The 
owner of the Canadian copyright would not have to pursue his remedies in the 
courts. As the price of these advantages he would be charged with the obligation 
of making sure, at his peril, that the statements made by him in the notice were 
correct. He would have an easy and workable way of keeping out of Canada 
any copies of a book made by a person who had no right to make them in Canada. 
The Canadian copyright owner after giving the prescribed notice and during its 
currency would not himself be permitted to import the copies of the work to 
which the notice related. This result would seem to flow necessarily from placing 
a copy of a work on the prohibited list. It would appear that Section 22 of the 
new United Kingdom Act has a similar result. This result is probably not a serious 
one in the United Kingdom because, as we assume, most publishers there giving 
notice to Customs, print in the United Kingdom. Their desire is to keep out 
foreign editions altogether where the person printing these editions could not 
have printed them in the United Kingdom. Schedule “C” is a schedule of 
prohibited imports. It would be an undesirable innovation, this Commissioner 
thinks, to add to that Schedule works only conditionally prohibited—prohibited 
on the condition that the person importing is not the person giving the notice 
or his agent. For these reasons this Commissioner would go no further with the 
amendment of Section 27 than to the extent indicated above. 

We regret that the Commission cannot agree on a unanimous recommenda- 
tion regarding Section 27, a section with reference to which extended representa- 
tions were made. 
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PART XIII 


PERFORMING RIGHTS SOCIETIES 


One of the most controversial matters that came before the Commission was 
that of performing rights in musical works and the compensation to be paid by 
those using them. 

Under Section 3 of our Act copyright includes the sole right to perform the 
work or any substantial part thereof in public. This right, sometimes referred 
to as the right to perform in public or the public performance right, is usually 
referred to simply as the performing right. It applies to dramatic works and 
dramatico-musical works, the performing right in which is usually referred to 
as the grand right, and also to musical compositions other than dramatico-musical 
works, the performing right in which is often referred to as the small right or 
petty right. The performing right in musical works has been provided for in 
Acts of the United Kingdom since 1842 but no provision creating or recognizing 
the performing right appeared in our legislation until the Copyright Act of 1921 
was enacted. This Act came into force on January 1, 1924, and a performing 
rights society was then promptly incorporated in Canada whose main objects were 
to acquire and hold performing rights in musical works, to license these rights 
to Canadian users of music, and to collect license fees from them. This society 
was called the Canadian Performing Right Society Limited and carried on business 
under that name until 1945 when its name was changed to Composers, Authors 
and Publishers Association of Canada Limited, which will be referred to as CAPAC. 


CAPAC is a private company with share capital, incorporated under the 
Dominion Companies Act. Half its shares are owned by or by the nominees 
of a company limited by guarantee (not having a share capital) which was 
registered in England in 1914 under the Companies Act of the United Kingdom, 
the name of which is the Performing Right Society Limited, to be referred to, 
for the sake of brevity, as PRS. The other half of the shares in CAPAC are 
owned by or by the nominees of a voluntary association founded in 1914 in 
the United States, known as the American Society of Composers, Authors and 
Publishers, which will be referred to as ASCAP. The objects or purposes of 
PRS and ASCAP are similar to those of CAPAC and all three have counterparts 
in many other countries of the world. In many countries, as for example the 
United Kingdom and France, there is only one performing rights society. That 
society acquires from composers, authors or publishers, who are the owners of 
performing rights in musical works, these performing rights for the purpose of 
collecting from users of these works fees or compensation for their use or damages 
if they are used by way of infringement. The net revenue of the Society after 
administration costs, etc., is then in some way divided among the owners of the 
performing rights. 

In addition to CAPAC there is one other performing rights society in Canada. 
This is BMI Canada Limited, to be referred to as BMI. BMI is a private com- 
pany with share capital which was incorporated under the Dominion Companies 
Act in 1940. Its shares are all or nearly all owned by Broadcast Music Inc., 
to be referred to as BMI-U.S., a New York corporation which is engaged, amongst 
other things, in licensing performing rights in the United States of America. 
Both CAPAC and BMI made extensive submissions to us, and in these sub- 
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missions they were supported for the most part by the following organizations: 
Canadian Music Council, Canadian League of Composers, and the Canadian 
Music Publishers Association. In fact it might be said that CAPAC and BMI, 
either by themselves or through their sister associations, represent the interests of 
authors, composers and publishers of music throughout the world. 

Something should now be said about the operations of CAPAC and BMI. 


Section 1—CAPAC 


CAPAC has a repertoire of over three million musical works, most of which 
they have obtained from other performing rights societies, directly or indirectly. 
For example they have the full repertoire of ASCAP, the largest performing 
rights society in the United States, having an annual income which we are informed 
is approximately $20,000,000.00. An additional substantial part of CAPAC’s 
repertoire is obtained from its other shareholders, PRS, the only performing 
rights society carrying on business in the United Kingdom, and a further part 
of the repertoire comes from SACEM (Société des Auteurs, Compositeurs et 
Editeurs de Musique) which is the designation for the performing rights society 
in France, and from performing rights societies in other countries. In addition 
to these repertoires obtained from other performing rights societies, CAPAC 
takes assignments which run for five years and successively for succeeding five 
year periods until terminated by notice, from individual composers, authors and 
publishers. 


The practice of CAPAC is to ensure, as far as possible, that the owners 
of the performing rights vested in it are compensated for the public performance 
in Canada of the works in which these rights exist. The compensation is distrib- 
uted by CAPAC, in accordance with a point system which was described 
to the Commission, among the entitled societies and individual composer, author 
and publisher members of CAPAC and the heirs or personal representatives of 
deceased composers, authors and publishers. Where the compensation is paid 
to societies these in turn distribute it among their members. The word member 
as applied to CAPAC is not used in the sense of shareholder but in the sense 
of a person or organization that has assigned his performing right to CAPAC. 
The directors of CAPAC have an unfettered discretion as to the proportions in 
which their revenues are divided among their members. But CAPAC has a rule 
that no publisher member can, in any event, and regardless of his contract with 
a composer or author, receive from CAPAC more than 50% of the net com- 
pensation received by CAPAC in respect of any work, and it is understood that 
at least ASCAP and PRS, and the foreign societies with which they are affiliated, 
have similar rules. Unless there is a contract between the composer or author 
and the publisher that the publisher is to receive more than one-third of the net 
compensation, the publisher receives only one-third and the other two-thirds go 
to the composer and author. If they have separate rights, one-half of this 
two-thirds goes to the composer and one-half to the author. If the composer 
and author rights are vested in one person, the whole two-thirds goes to that person. 

Reference will be made later to the Parker Report, so-called, which was 
made in October of 1935 by Judge Parker, a Commissioner appointed by the 
Government of Canada to investigate and report concerning the operations of 
the Canadian Performing Right Society Limited. At that time the only members 
of Canadian Performing Right Society Limited were ASCAP and PRS, and it 
was found that 80% of the music played by licensees of the Performing Right 
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Society Limited belonged to the repertoire of ASCAP and 20% belonged to 
PRS. The proportions at the present time were not stated to us but it would 
appear that the bulk of the music played in Canada in respect of which CAPAC 
collects fees is the more popular music in the repertoire of ASCAP. This fact 
has led to the somewhat loose statement that CAPAC is ASCAP Operating in 
Canada under another name. While there are over three million works. in 
CAPAC’s repertoire, not more than fifty thousand—perhaps a far smaller 
number—are in current use at any one time, and probably the number of works 
which are used to any appreciable extent is much smaller. As works in the 
repertoire of CAPAC pass into the public domain they are, we were told, struck 
off the CAPAC repertoire. There is a continual flow of new works into the 
CAPAC repertoire. It is clear that by far the greater number of the works the 
performing rights in which are vested in CAPAC were created by non-Canadians. 
This is shown by the smallness of the number of Canadian authors and composers 
who are members of CAPAC (about 200 at the time of the public hearing of 
CAPAC’s representations) and by the figures showing the distribution in 1956 
of the net receipts of CAPAC. The amount distributed during the year was 
$1,409,144.07. Of this amount $110,983 was distributed to Canadian authors 
and composers and of this $110,983, only $25,639 was obtained from Canadian 
sources, the rest coming from foreign societies in respect of works of Canadian 
origin performed in countries other than Canada. It should be noted that just as 
CAPAC acts for foreign societies in the collection of fees, foreign societies 
similarly act for CAPAC. 

It perhaps should be added that CAPAC normally has twelve directors 
(only ten at the date of writing this report), only two of whom seem to be 
directly connected with ASCAP and PRS, one with each. Two are Canadian 
composers, three are Canadian publishers (who may or may not be representatives 
of foreign publishers), one is connected with SACEM, one with the Italian 
performing rights society, and one is a former president and managing director 
of CAPAC. 

CAPAC’s operating expenses are ordinarily about 15% of its receipts. 


Section 2—BMI 


BMI differs from CAPAC in that apart from its functions as a performing 
rights society it is also a music publishing organization. Seven directors control 
its operation, three being representatives of the CBC and three being repre- 
sentatives of private radio organizations. The seventh director is the President 
of BMI-U.S. 

Since BMI’s incorporation in 1940 under the Dominion Companies Act it 
has engaged in the business of licensing public performing rights in musical com- 
positions. BMI represents BMI-U.S., its parent company, in respect to all 
catalogues of works in which BMI-U.S. has the performing rights for Canada. 
There is however not an identity of repertoire between BMI and BMI-U.S. 
BMI acquires rights from Canadian authors, composers and publishers. The usual 
assignment is for a five-year period and renewable. BMI’s repertoire consists of 
approximately 150,000 works. It has been impossible for us to ascertain how 
many are in current use. 

It is believed that all radio stations in Canada use BMI music as well as 


CAPAC music. 
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BMI’s total revenue for the fical year of the company ending July 31, 1956, 
was $185,583.83 of which $151,692.30 appears to have consisted of performing 
right fees collected from users of music in Canada and the balance was from 
other sources. A statement of the amount of the administrative expenses of BMI 
might be misleading as a substantial portion of them are said to be applicable 
to the publishing activities of BMI. The net amount available in the fiscal period 
mentioned for distribution to Canadian composers and authors for Canadian 
performing rights was $14,856.32 and to Canadian publishers for performing 
rights was $6,187.50. 

It may appear in much of what follows that in discussing Canadian per- 
forming rights societies we have CAPAC rather than BMI in mind, but this is 
because the contacts between CAPAC and the music users are much more 
numerous and extensive than those between BMI and the music users. 


Section 3—The Parker Commission’s Report and Consequent Legislation, etc. 


In March of 1935 the Government of Canada appointed His Honour Judge 
James Parker as a Commissioner to investigate and report whether the Canadian 
Performing Right Society Limited or any other society, association or company 
was unduly withholding the issue or grant of licenses for or in respect of the 
performance of musical works in Canada, or was proposing to collect excessive 
fees, charges or royalties in compensation for the issue or grant of such licenses, 
or was otherwise conducting its operations in a manner detrimental to the interest 
of the public; and on such other matters as the Commissioner might deem relevant 
and material to the investigation; and further to investigate and report on the 
fees, charges or royalties which the Canadian Performing Right Society Limited 
or any other such society, association or company should be entitled to collect 
from licensees in compensation for the grant of such licenses, and the basis on 
which such fees, licenses or royalties should rightly be computed. After investiga- 
tion, Judge Parker recommended, among other things, that the Copyright Act 
be amended so as to provide for the establishment of an appeal tribunal to 
determine disputes arising out of performance in public and to approve the 
tariffs of the Canadian Performing Right Society Limited from time to time 
before they become effective. Following this report the Copyright Act was 
amended (in 1936) to provide for the appointment of a board to be known as 
the Copyright Appeal Board. The Act now contains a group of sections—48 to 51 
inclusive—under the heading Performing Rights Societies. It is unnecessary to 
consider section 51 but the other sections must be set out verbatim as nearly 
all of them were the subject of submissions made to us. These sections follow: 


48. (1) Each society, association or company that carries on in Canada the 
business of acquiring copyrights of dramatico-musical or musical works or of perform- 
ing rights therein, and deals with or in the issue or grant of licences for the perform- 
ance in Canada of dramatico-musical or musical works in which copyright subsists, 
shall, from time to time, file with the Minister at the Copyright office lists of all 
dramatico-musical and musical works, in current use in respect of which such society, 
association or company has authority to issue or grant performing licences or to 
ae fees, charges or royalties for or in respect of the performance of its works in 

anada. 


(2) Each such society, association or company shall, on or before the 1st day 
of November, 1936, and, thereafter, on or before the 1st day of November in each and 
every year, file, with the Minister at the Copyright Office statements of all fees, 
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charges or royalties which such society, association or company proposes during the 
next ensuing calendar year to collect in compensation for the issue or grant of licences 
for or in respect of the performance of its works in Canada. 

, (3) Where any such society, association or company refuses or neglects to file 
with the Minister at the Copyright Office the statement or statements prescribed by 
subsection (2) no action or other proceeding to enforce any civil or summary remedy 
for infringement of the performing right in any dramatico-musical or musical work 
claimed by any such association, society or company shall be commenced or continued, 
unless the consent of the Minister is given in writing. 

49. (1) As soon as practicable after the receipt of the statements prescribed 
by subsection (2) of section 48, the Minister shall publish them in the Canada Gazette 
and shall notify that any person having any objection to the proposals contained in 
the statements must lodge particulars in writing of his objection with the Minister 
at the Copyright Office on or before a day to be fixed in the notice, not being earlier 
than twenty-one days after the date of publication in the Canada Gazette of such 
notice. 

(2) As soon as practicable after the date fixed in said notice as aforesaid the 
Minister shall refer the statements and any objection received in response to the 
notice to a Board to be known as the Copyright Appeal Board. 

50. (1) The Copyright Appeal Board shall consist of three members, who shall 
be appointed by the Governor in Council. 

(2) One of the members of the Copyright Appeal Board shall be a person who 
holds or has held high judicial office and he shall be the Chairman of the Board; the 
other two members of the Board shall be selected from officers of the public service 
of Canada. 

(3) No fees or emoluments of any kind shall be payable to, or received by, 
any member of the Board in connection with services rendered as such member, but 
the said members shall be paid actual travelling and living expenses necessarily 
incurred in connection with the business of the Board. 

(4) Subject to the provisions of this Act, the Copyright Appeal Board may make 
rules and provisions respecting 
(a) the sittings of the Board; 

(b) the manner of dealing with matters and business before the Board; and 
(c) generally, the carrying on of the work of the Board and the management of its 
internal affairs. 

(5) The Copyright Appeal Board may call to its aid in an advisory capacity the 
services of any person having technical or special knowledge of the matters in 
question before it and may pay such person such fees or other remuneration and actual 
travelling and living expenses as may be approved by the Minister. 

(6) As soon as practicable after the Minister has referred to the Copyright Appeal 
Board the statements of proposed fees, charges or royalties as herein provided and 
the objections, if any, received in respect thereto, the Board shall proceed to consider 
the statements and the objections, if any, and may itself, notwithstanding that no 
objection has been lodged, take notice of any matter which in its opinion is one for 
objection; the Board shall, in respect of every objection, advise the society, association 
or company concerned of the nature of the objection and shall afford it an oppor- 
tunity of replying thereto. 1 

(7) In respect of public performances by means of any tadio receiving set or 
gramophone in any place other than a theatre that is ordinarily and regularly used 
for entertainments to which an admission charge is made, no fees, charges or royalties 
shall be collectable from the owner or user of the radio receiving set or gramophone, 
but the Copyright Appeal Board shall, so far as possible, provide for the collection 
in advance from radio broadcasting stations or gramophone manufacturers, as the 
case may be, of fees, charges and royalties appropriate to the new conditions produced 
by the provisions of this subsection and shall fix the amount of the same; in so doing 
the Board shall take into account all expenses of collection and other outlays, if any, 
saved or savable by, for or on behalf of the owner of the copyright or performing right 
concerned or his agents, in consequence of the provisions of this sub-section. 

(8) Upon the conclusion of its consideration, the Copyright Appeal Board shall 
make such alterations in the statements as it may think fit and shall transmit the 
statements thus altered or revised or unchanged to the Minister certified as the 
approved statements; and the Minister shall thereupon as soon as practicable after 
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the receipt of such statements so certified publish them in the Canada Gazette and 
furnish the society, association or company concerned with a copy of them. 


(9) The statements of fees, charges or royalties so certified as approved by the 
Copyright Appeal Board shall be the fees, charges or royalties which the society, 
association or company concerned may respectively lawfully sue for or collect in 
respect of the issue or grant by it of licences for the performance of all or any of its 
works in Canada during the ensuing calendar year in respect of which the statements 
were filed as aforesaid. 


(10) No such society, association or company shall have any right of action or 
any right to enforce any civil or summary remedy for infringement of the performing 
right in any dramatico-musical or musical work claimed by any such society, associa- 
tion or company against any person who has tendered or paid to such society, associa- 
tion or company the fees, charges or royalties that have been approved as aforesaid. 

It will be noted that these sections have the effect of authorizing the Board 
to establish the license fees collectable by performing rights societies, of imposing 
as a condition precedent of their right to collect any fees, the filing with the 
Minister at the Copyright Office of statements of the fees proposed to be collected, 
and of depriving performing rights societies of any right of action or any right 
to enforce any civil or summary remedy for infringement of the performing 
right against any person who has tendered or paid to such society the approved fees. 

While CAPAC and BMI did not object to the present system of control, 
doubts were expressed before us—at least by CAPAC—as to whether the legisla- 
tion is consistent with the Rome Convention as it makes the right to collect fees 
by a copyright owner (the society) subject to the performance of a formality, 
namely the filing of statements of fees to be collected, and it deprives the per- 
forming right owner (the society) of its right, which would otherwise exist, 
of preventing the performance of its works. 

It may be noted that Article 2 (4) of the Brussels Convention provides 
that the works mentioned in that article shall enjoy protection in all countries of 
the Union and that “this protection shall operate for the benefit of the author 
and his legal representatives and assignees”. No such words as those quoted 
appear in the corresponding article of the Rome Convention and it is at least 
arguable and some authors maintain that the provision in the Rome Convention 
in Article 4 (2) which reads “The enjoyment and the exercise of these rights 
shall not be subject to the performance of any formality” does not refer to a 
formality imposed upon an assignee, such as a performing rights society. 


Whether this is true or not we do not think that the word “formality” in 
Article 4 (2) of the Rome Convention extends to such an act as the filing of 
statements of fees which our legislation requires of performing rights societies. 
The true purport of our legislation in reference to performing rights societies 
is that the societies are not obliged to offer the musical works in which they 
have copyright for use by the public at all but that if they do offer them they 
must submit their proposed fees for official approval as a condition of entitlement 
to recovery, and that upon such approval being given they must make the works 
available on those terms. It is quite clear, we think, that all this is permissible 
by the Rome Convention which, as stated before, does not provide that the owners 
of copyright in musical works must be given an exclusive right to authorize the 
public performance of the works in which that copyright subsists. The extent 
of the protection which a Rome Convention country gives in respect of public 
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performance is purely a matter for the domestic legislation of that country. This 
appears clear from Article 4 (2) of the Rome Convention which reads: 


4. (2) The enjoyment and the exercise of these rights shall not be subject to the 
performance of any formality; such enjoyment and such exercise are independent of 
the existence of protection in the country of origin of the work. Consequently, apart 
from the express stipulations of the present Convention, the extent of protection as 
well as the means of redress secured to the author to safeguard his rights shall be 
governed exclusively by the laws of the country where protection is claimed. 


and there are no “express stipulations” concerning public performance to be 
found elsewhere in the Convention respecting these particular matters. We can 
find nothing in UCC either which obliges a contracting state under that convention 
to give any protection in respect of public performance other than such as is 
essential for the provision of adequate and effective protection of the rights of 
authors and other copyright proprietors. Canada is therefore perfectly free, so 
far as the conventions are concerned, to enact such provisions as it thinks fit 
to prevent or deal with any abuse of the rights centralized in performing rights 
societies. 

The present Copyright Appeal Board consists of the President of the 
Exchequer Court of Canada, the Under Secretary of State (a Deputy Minister), 
and a citizenship court President. 


Some notes on the extent and limitations of the present authority of the 
Copyright Appeal Board may now be made. 


(1) The Board cannot fix or vary the terms of licenses in respect of which 
it determines fees. 

(2) The Board has power to approve fees or charges to be based upon 
receipts or expenditures by the licensee during the period covered by 
the license. 

(3) The Board need not give reasons for its decisions. 

(4) There is no appeal from the Board’s decisions. 

(5) The Board can only consider the statements of fees filed by the 
societies and the objections thereto. Those statements and objections 
must relate to proposed licenses, the terms of which are framed by the 
societies. The Board cannot consider proposals by music users for 
licenses in other terms. 

(6) The Board can only consider statements of fees proposed to be collected 
“during the next ensuing calendar year”. It is not available for resort 
thereto at times in the year other than those when such statements are 
being considered. This, in practice, means that the Board sits only 
at regular yearly intervals. 

(7) No standard or yardstick for the approval of fees is provided in the Act. 
In this connection it may be said to be doubtful whether the Board could 
fix nominal fees. 

It may be added that the meaning of the word tendered in section 50, sub- 
section 10, is not clear. Judicial opinion has been expressed that it may be 
interpreted as extending to tender of what is already due at any particular time 
coupled with an offer to pay what later may fall due. 

The Board, in practice, approves tariffs of fees or charges which may be 
collected by each of the performing rights societies from various classes of music 
users. The most recent tariffs approved have been those for the year 1957. These 
are not in all respects the same as those for 1956 but the 1956 tariffs may be 
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taken as examples of the kinds of tariff the Board has approved. The titles 
of the approved tariffs of fees collectable by CAPAC for 1956 were the following: 


Tariff No. Titles 
1 Performance of Individual Works 
a Radio Communication 
S Telecasting 
4 Theatres 
5) Performances by means of 16 mm. Films. 
6 Cabarets, Cafes, Clubs, Cocktail Bars, Dining Rooms, Lounges, 


Restaurants, Roadhouses, Taverns, and Similar Establishments 

7 Ballrooms, Dance Halls, Roller or Ice Skating Rinks 

8 Conventions and Assemblies 

9 Baseball Parks, Hockey Arenas and Other Sports Grounds when 
used for Athletic Purposes, whether Open Air Fields or Enclosed 
Arenas and Amphitheatres 


10 Public Parks, Streets or Squares 

11 Concerts or Recitals 

12 Large Exhibitions 

13 Race Tracks, Motor Shows, Circuses, Fashion Shows, Small 
Exhibitions and Fairs 

14 Industrial Establishments 

15 Performances Conveyed by Telephone Wire, etc. 

16 Steamships 


The titles of the approved tariffs of fees collectable by BMI for 1956 were 
the following: 


Tariff No. 

1 Radio Broadcasting and Television Broadcasting 

2 Cabarets, Cafes, Clubs, Cocktail Bars, Dining Rooms, Hotels, 
Lounges, Restaurants, Roadhouses, Taverns and Similar Establish- 
ments 

3 Ballrooms, Bandstands, Dance Halls, Skating Rinks where an 
admission fee is charged 

4 Performances of Music by Tape Libraries, Record Libraries, or 


by Wired Music. 


The amount collected by CAPAC in 1956 under Tariff No. 2, the radio 
broadcasting tariff, was $809,897.94 (far more than under any other tariff— 
indeed more than under all of the other tariffs). The fees payable by the CBC 
were in part based on gross revenue in 1956 (although not in 1957) and the fees 
payable by a private broadcasting station were in 1956 and are in 1957 based 
entirely on gross revenue. (Other tariffs approved by the Board (including one 
of the BMI tariffs) have based the fees which are payable on gross receipts. ) 
Gross revenue is defined in the 1956 and 1957 tariffs as the total revenue earned 
by the licensee in the operation of the station or stations less agency commissions, 
commissions paid to representative agencies, and artists and other talent Lees 
line fees, recording and other production fees billed to sponsors and paid out. 
The principle of basing charges upon gross revenue, involving as it does the 
right of CAPAC to examine the books of broadcasting stations, was the subject 
of an acrimonious controversy before us and will be considered later. There was 
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a similar controversy with regard to Tariff No. 6, which bases the charges col- 
lectable under that tariff on the total amount paid for all entertainment of which 
music forms a part including the amount paid to the orchestra, vocalists and all 
other entertainers. The controversy also extended to Tariff No. 7, under which 
the charges are a percentage of the receipts from admissions. Tariff No. 15 was 
objected to on the same grounds, as that tariff provides for payment of a sum 
equal to 4% of the gross amount paid or payable to the person, firm or corpora- 
tion operating the central studio. It was submitted by CAPAC that this Com- 
mission should not review these tariffs as we would, in effect, be reviewing 
decisions of the Copyright Appeal Board. However, these tariffs must be referred 
to as the submission by those objecting to them was that there should be a 
provision in the Act that tariffs providing for charges based on expenditures or 
receipts of a music user should be prohibited, a submission which will be fully 
considered later. The practice pursued by the societies in demanding and col- 
lecting these fees cannot be fully described because of the great variety of situa- 
tions which arise. It did appear, however, that CAPAC—and we presume the 
situation as to BMI is similar—makes every effort to avoid bringing actions for 
infringement, by repeated demands and explanations, but that when actions are 
brought they are ordinarily brought inthe Exchequer Court of Canada. 


CAPAC and BMI have no complaints about the provisions of the Act 
quoted above with the exception of Section 50, subsection (7). They both take 
strong exception to the exemption of users of gramophones from license fees, 
a complaint which will be dealt with later. 


No composers or authors made any representations to the Commission to 
the effect that the legislation was not operating satisfactorily to them and no 
complaints were made by any composer or author as to the system of division 
or distribution of the fees by either of the societies. 


This satisfaction with the present legislation is not shared by the organiza- 
tions of music users. What may perhaps be regarded as the chief submission by 
them was made by the Musical Protective Society of Canada, a non-profit associa- 
tion which was incorporated as a company without share capital under the 
Dominion Companies Act in 1927. Included in the membership of this society 
are the following: The Hotel Association of Canada and its member associations; 
the Canadian Music Operators Association, being an association of persons 
engaged in the business of operating automatic equipment for the sale of music, 
known as juke boxes; the Canadian Association of Radio and Television Broad- 
casters, representing over 130 radio stations in Canada (not CBC stations); the 
Motion Picture Exhibitors Association of Canada; Associated Broadcasting Com- 
pany Limited and others engaged in the dissemination of wired music; the Audi- 
torium Owners Association Inc.; Arenas Association of Ontario; Canadian 
Restaurant Association; Canadian Association of Exhibitions. Some of these 
constituent members of the Musical Protective Society of Canada made separate 
submissions either in writing or orally before us. There was a submission by 
CJOR Limited and by the Associated Broadcasting Company Limited which 
like CJOR Limited disseminates wired music. The submission of the Canadian 
Association of Exhibitions was of a specialized character requesting an amend- 
ment to Section 17 (2) (g) of the Act. The submission of the Motion Picture 
Exhibitors of Canada was chiefly informative in character, but expressed opposition 
to the percentage basis in the computation of performing right fees as applied to 
motion picture entertainment (a basis which does not apply now) and urged the 
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continuation of a tribunal such as the present Copyright Appeal Board. The sub- 
missions of the other music users bore considerable resemblance to each other 
with differences in detail varying with the interest represented. They all fall 
pretty well into line with the representations made by the organization of which 
they are members, the Musical Protective Society of Canada. 


The term “purveyors of music” was used by some of those appearing instead 
of “users of music”, and counsel for the Musical Protective Society said that if 
they lapsed into the term “music users” they did not for that reason admit that 
they were engaged in the use of music in the sense that it means consumption. 
The term music users or users of music is employed in this report as the most 
convenient term for describing those responsible for performance or at whose 
instance music is performed in public. 

The submissions of the music users, apart from the specialized ones mentioned 
above and the complaints on which they were founded, cannot easily be sum- 
marized but the following pretty well covers the field. It was submitted: 


(1) That both records and sheets of music should be marked with the 
name of the owner of the performing right subsisting in the music in the record 
or sheet so that such owner could readily be identified at the time of purchase. 
At the present time many records and sheets of music are not marked with the 
name of the owner of the performing right and if they are marked the marking 
is not one on which the music user can safely rely. As a result, a person wishing 
to use a musical work must ascertain by inquiry (and ascertain correctly at his 
peril) who the owner of the performing right is. It was submitted that if com- 
pulsory registration is impossible by reason of international conventions to which 
Canada is a party, (and compulsory registration was itself urged), a legal obliga- 
tion should be laid on some person to mark every record of a musical work and 
every sheet of music before sale to the user with the name of the owner of the 
performing right. As to who this person should be, submissions varied. But counsel 
for the Musical Protective Society in his final representation to us submitted that 
in the case of records this person should be the record manufacturer and that if 
a manufacturer did not mark the record or did not mark it correctly, he should 
be subject to a penalty. Instances of claims to a performing right in one work 
by both societies was cited. It was represented as intolerable that an applicant 
to a society for a license should not be able to find out what works he would be 
entitled to use if he obtained a license. In practice, every licensed radio broad- 
caster obtains licenses from both societies. But the spokesman for music users 
operating under Tariff No. 7 said that if all music was marked and correctly 
marked the operators of, say, dance halls, or at least some of them, could safely 
confine themselves to music the performing rights in which are owned by one 
society. 

(2) That the Board should be given power to fix the terms and conditions of 
the licenses either of its own motion or upon application of any interested person. 
Now it has power only to attach price tags to licenses framed by the societies; 
for example, the societies offer no “per-program” licenses to radio broadcasters 
or to certain other classes of users, and such licenses should be available. The 
societies submit licenses containing conditions objectionable to the users and the 
users must accept these conditions. A variation of this submission was that the 
licenses should contain no conditions and that upon payment to a society of 
a fixed and final amount before the beginning of a calendar year a user should be 
entitled to a license to use any of the society’s repertoire during that year. A further 
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variation ie the submission was that the Act should compel the offering of “‘per- 
ae atens re sare of a _ber-program” license will be discussed later. 

i ct should prohibit the basing of compensation on receipts 
or expenditures of users, which necessitates the examination of the books of 
users | by the societies, and should prohibit terms of licenses entailing such 
examination. 

(4) That the Act should provide that in the case of a network broadcast 
the fees should be paid by the station originating the broadcast and should 
exempt the stations relaying it. As most broadcasting stations are virtually 
compelled to broadcast network music and have no control of the selection of 
the music by the network they are compelled for all practical purposes to obtain 
licenses from both societies. Such compulsion should not exist. 

(5) That the Board should be directed by the Act to take into account the 
existence of more than one society when fixing the fees payable to that society. 
Until 1941 there was only one society in Canada. Today there are two. 
Tomorrow there may be three or more. The entrance of new societies into 
the field should not be allowed to cause an increase in the fees paid by the users. 
Many of the users must use the works of both or—if the number of societies is 
increased—all societies, in order to stay in business. They can use only so 
much music during a given time of broadcasting. The more societies there are, 
the more the fees payable to each should abate, other things being equal. 

(6) That tariffs once established should remain in force (not subject to 
alteration) for at least two years, the Board to have power to alter them thereafter 
on application by any interested person, the onus being on the applicant to show 
the need for the alteration applied for. A variation of this submission was that 
when a society proposes a tariff or an alteration of a tariff, the onus should be 
on the society and the Act should so provide. 

(7) That provisions differing from those of the present Act should be made 
as to the constitution of the Board. In particular neither a Judge of the 
Exchequer Court nor the Under Secretary of State should be eligible for 
membership, the former because by reason of his membership in the Board 
he is likely to find it necessary to refrain from sitting as a Judge in certain 
cases in which it would be desirable for him to sit; the latter because he might 
be embarrassed in the discharge of his regular departmental duties by his 
membership in the Board. Those making the submissions made it clear that 
they were made on principle and that they are not objecting in any way to the 
manner in which the present incumbents had discharged their duties. 

(8) That appeals from Board decisions should be provided for. 

(9) That the Board should be given investigatory powers—powers to make 
surveys in this country or any other country, etc.,—not now expressly conferred. 

(10) That the Board should be authorized or directed to hold some of its 
hearings outside of Ottawa. 

(11) That the Act should direct the Board to give reasons for its decisions. 

(12) That there should be some statutory standard or yardstick for the 
determination of fees by the Board. At least the Act should provide that these 
be fair and reasonable. 

(13) That it should be provided that evidence at the hearings be given 
under oath. ; 

(14) That the date of filing of tariffs for an ensuing year and the hearings, 
if any, that follow should be advanced so that the provisions of the tariff may 
be known before the beginning of the year. 
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(15) That the Act should provide that the societies must file statements 
each year showing in detail the distribution of the monies collected by them. 

The foregoing are the main submissions made by the Musical Protective 
Society and its constituent organizations and the main complaints on which they 
are based. 

In addition, the following representations by some of these organizations 
were made: 

(1) That the term of copyright is too long; 

(2) That performing rights should be abolished; 

(3) That performing right fees should be paid to the owners of performing 
rights in full by manufacturers of records and publishers of sheet music on some 
scale to be fixed by or under statute, these payments to be carried into the price 
of the records or sheet music and in this way passed on to the public. 


Section 4—General Recommendations 


It is now proposed to take up the submissions made by the music users, 
one by one, in the order set out above, and to make our recommendations with 
regard to each. 

User Submission (1): 

We do not think that there should be compulsory registration as a condition 
precedent to right of action, mainly because we think that the expense and 
inconvenience incidental to a system of compulsory registration of assignments 
of performing rights in music would be out of proportion to the use to which 
the register would be put. For most music users the use of the register would, 
we think, be too slow and too expensive. It would be of little value to heavy 
users of music—radio stations, for example—who could not find out from the 
register with certainty at the beginning of a year whether they would be safe in 
relying on a license from one society only, because new works the rights in which 
might be owned by the other society would be coming in from time to time. 
Some users might be in a position to stick to the repertoire selected at the 
beginning of the year. The benefit to these would not in our judgment be 
sufficient to offset the disadvantages mentioned. 

We do not think that it would be fair to place on the record manufacturer 
or publisher of the sheet music the burden of ascertaining correctly, on peril of 
penalty, who the owner of the performing right is. The record manufacturer 
has no interest in the fees chargeable for public performance of his record. 
The publisher of sheet music has no interest as such either. Imported records 
and sheet music would raise complications. The most that could fairly be 
imposed on the record manufacturer or the sheet music publisher would be the 
obligation to mark the article he sells with the name of the society which he 
believes owns the performing rights (in some cases one society would own the 
rights in the words, the other in the music). This would be a loose type of 
legislation which we would not care to recommend. At all events, we are 
informed that many records and sheets of music are now so marked. 

We see no reason, however, why each society should not keep on file in 
a central office a completely up to date list of all the works in which it claims 
performing rights. If either society makes a claim for which it has no reasonable 
grounds it should be subject to a penalty. There should be penalties for delays 
in filing, or delays in removal of works from the list if the society’s interest in 
the work ceases either by withdrawal of members, by works passing into the 
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public domain, or otherwise. The society filing the list should be deemed to 
warrant to every music user that the list is accurate, complete and correct at all 
times both as to the works that are on the list and those which are not on the list. 
and should be liable to indemnify any music user against any loss he sustains as 
a result of proceeding in accordance with the information contained in the list. 
A system of this kind would go far to solve the problems which arise for some 
users from the existence side by side of two societies in Canada. 


User Submission (2): 


We are of the opinion that the Board should have the power to pass upon 
and fix the terms of licenses upon the application of any interested person. If, 
for example, the Board is of opinion that it is in the public interest that “per- 
program” licenses be made available, the Board should have the power to order 
that such licenses be made available and fix their terms—and this upon the 
application of a user as well as upon the application of a society. The Board 
should not be directed to authorize per-program licenses. Whether it does so 
should be left to it. A per-program license is a license to use any of the society’s 
repertoire for a particular program. Such licenses are not now available to 
certain classes of users, e.g., radio broadcasting stations. A radio broadcasting 
station must now rent, so to speak, a society’s repertoire by the year (or by the 
piece, which would be absurd) not by the program. Per-program licenses are 
available from ASCAP in the United States, we were told, but are little used. 
Possibly they would be little used here. But the private radio broadcasters’ 
spokesman submitted that they should be available, and we agree that the Board 
should be authorized to make them available. We do not think the Board should 
be hampered in fixing conditions of licenses. 


User Submission (3): 

It follows from the last paragraph that the Board should be free to approve 
of a term in a license providing that the license fee shall be a percentage of 
revenues or expenditures, and providing that the society shall be given the neces- 
sary facilities for examining books of the licensee. The Board should be free 
to approve tariffs based on the percentage principle. The manager of CAPAC 
supplied figures as to the time taken to examine the books of a licensee. The 
average time is a little over an hour. The inconvenience to the licensee is small. 
It was suggested that if such examinations are allowed information as to the 
business of a licensee may find its way to his competitors. No case of this having 
happened was given. Tariffs based on the percentage principle have undoubtedly 
given rise to much bitterness and acrimony. Nevertheless, in our opinion, the 
Board should be free to approve this kind of tariff and this kind of license if it 


sees fit. 


User Submission (4): 

We consider that the Board should have power to fix a nominal fee to be 
payable by any broadcasting station which does not broadcast any music the 
performing rights in which are owned by a society except music obtained from 
a network broadcast. That station not knowing at the beginning of a year what 
network music it would broadcast would still have to obtain a license from both 
societies, but if it were prepared to deny itself the use of one society’s music 
(except network music) it might wish to obtain from that society a nominal fee 
license. The result would be that that society would look to the originating station 
(ordinarily the CBC) for virtually all of its license fees (all except the nominal 
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fee) in respect of network music broadcast from that private broadcasting station 
rather than to the station itself. If a station were not prepared to rely entirely 
on network music it would be liable to full license fees in respect of at least one 
society (unless indeed it broadcast only music in the public domain and network 
music). If a station were prepared to use nothing but network music all the fees 
(except two nominal fees) would be paid at the source (by the originating station). 
We are making no recommendations that the Board make any such order but it 
should have the power to do so. As we understand it, network music is wired 
from the originating station to broadcasting stations and broadcast from those 
stations. When network music is wired by the originating station to a broad- 
casting station, the originating station authorizes the broadcasting of the music. 
The broadcasting of that music from the broadcasting station will under our 
recommendations be a restricted act. The originating station and each broad- 
casting station will be liable for a fee. The situation is unlike that where a work 
is broadcast and then relayed by wire from the pick-up of that broadcast. In that 
situation if our recommendations are accepted, only one fee will be payable, 
namely, the fee payable by the broadcaster. 


User Submission (5): 

While we are disposed to be sympathetic with the view expressed by the users 
that the mere multiplication of societies in the Canadian field should not be 
allowed to increase the total performing right fees payable by the users, we do not 
think that any legislation directed to this end should be necessary. The Board 
should undoubtedly have power to fix tariffs in such a way as to abate fees payable 
to any society if the use of that society’s music diminishes because of the coming 
forward of other societies. But there seems little reason for the enactment of 
legislation directing it to do so. Matters of this kind, like so many others, must be 
left to the discretion of the Board. 

Under Submissions (6), (7), (8), (11) and (14): 

Our recommendations with respect to the submissions are as follows: 

The powers which we recommend to be vested in the Copyright Appeal Board 
will vary in certain important respects from those now exercisable by the Copy- 
right Appeal Board, with the result that the tariffs now in existence may be 
radically changed in many respects. In view of this fact we think that if legisla- 
tion in accordance with our recommendations is enacted a commission should then 
immediately be appointed by the Government to make a complete investigation 
in the whole field of performing rights in so far as such rights are owned by 
performing rights societies. This commission should be empowered to determine 
the terms and conditions of licenses for all classes of users, including, but not 
limited to, proposed tariffs of fees. The users as well as the societies should have 
the right to make proposals to this commission and the commission should have 
power to initiate proposals itself. When the terms of the licenses and the tariffs 
are determined by the commission they should be submitted to the Governor in 
Council for approval. If and when they are approved by the Governor in Council, 
with or without changes, they will become established as the applicable terms, 
conditions and tariffs for the following calendar year. As it cannot reasonably be 
expected that the terms, conditions and tariffs so established will remain static 
indefinitely, provision must be made for periodic revisions. 

These revisions should, we think, be made by a Board to be known, as 
the present Board is, by the name of the Copyright Appeal Board and to be 
appointed by the Governor in Council. This Board should consist of three mem- 


108 


ioe sari Sane of the Board should be either a person who holds or has 
Id judicia office or the Chairman of one of the permanent Boards or Com- 
missions in the public service. The other two members should be selected from 
officers of the public service of Canada. 

The plan we recommend for periodic revisions is as follows (the word tariff 
or tariffs to include terms and conditions of licenses) : 

(a) In any calendar year, after the calendar year in which the Governor in 
Council establishes the tariffs under the proposed legislation, any interested 
person may apply to the Copyright Appeal Board for approval of new or varied 
tarifis. If no such application is made on or before September 15th the existing 
tariffs will be applicable for the next ensuing calendar year. If any application 
is so made, any other interested person may, on or before October 15th apply 
for approval of any other new or varied tariffs which relate to the subject-matter 
of the previous application. On or before November 15th any interested person 
may file with the Board particulars of his objections, if any, to any tariff approval 
of which has been applied for. The Board will, as soon as practicable after 
November 15th, hear and dispose of all applications before it, proper notice 
having been given to all persons, if any, who have made applications or filed 
particulars of objections. The Board will be empowered to make rules of practice 
and procedure. The Board will also be empowered to approve any tariff (approval 
of which is applied for) with or without such modifications as it thinks fit, or to 
refuse approval, whether or not particulars of objections have been filed. The 
tariffs as approved by the Board will apply during the next ensuing calendar year. 

(b) The onus of establishing that there should be any change in or addition 
to tariffs or terms and conditions in existence at any time will be on the person 
who applies for approval of the change or addition. This provision should give 
a considerable measure of stability to the tariffs and terms and conditions initially 
established by the commission and Governor in Council. 

(c) All applications (but not necessarily particulars of objections) must 
be published promptly in the Canada Gazette. 

(d) The Board’s decisions are also to be published in the Canada Gazette 
and there will be a provision that if a decision which approves new or varied 
tariffs is not published in the Canada Gazette until after the end of the year the 
existing tariffs will apply for the proportionate part of the new year up to the time 
when the new or varied tariffs are published in the Canada Gazette and the latter 
will apply thereafter. 

The Board should not be required by the Act to give reasons for its decisions. 
However, in so far as it is within our terms of reference, we recommend that it 
do so whenever possible. 

In view of the impossibility of providing the Board with any definite statutory 
standard of fees to be fixed, appeals on tariffs and terms and conditions would 
largely be attempts to substitute a court’s judgment for that of the Board. They 
would be time consuming and expensive. It may be noted that in the new United 
Kingdom Act which provides for the appointment of a Performing Right Tribunal 
no appeal from that Tribunal’s decisions is provided for. Prerogative writs will be 
available to disappointed parties in appropriate cases if any such arise. Moreover, 
if the Board approves a tariff without jurisdiction, it will be unenforceable. We 
recommend that there be no appeal from the Board’s decisions. 

It should be provided that if a license is applied for and the approved fees 
are tendered a music user shall be free to proceed to perform the work even 


109 


though the license is delayed or refused and that if he performs the work his 
performance will be treated as having been performed subject to the approved 
terms of the license. 

It should be provided that tender means a tender of the amount, if any, 
which by the approved terms of the license is then payable coupled with an offer 
of an undertaking to pay the approved fees as and when they become payable. 
These fees may later fall due and become payable from time to time throughout 
the year depending upon the terms of the license. 

If a user uses music to which a tariff applies without first applying for a 
license and making the tender he should be liable as an infringer. 

These recommendations comply with the submissions of the users to some, 
though not to the full, extent. 

User Submissions (9), (10) and (13): 

There should, we think, be no direction that the Board be ambulatory. 
Whether it travels or not should be left to its own determination. The Board 
should have the fullest investigatory powers. Whether testimony given before the 
Board should be under oath or not should be left to the Board’s determination. 


User Submission (12): 

Submission (12) has given us some concern. There seems to be no admitted 
or acknowledged standard now. As far as we could ascertain the main arguments 
before the Board have been as to whether the scales of fees proposed have been 
commensurate with those collected by ASCAP in the United States and as to 
whether they are in line with those collected by performing rights societies 
elsewhere. If this comparative standard were set up in the Act, endless arguments 
as to differences in conditions can be envisaged. Other standards were proposed 
by the music users but none, we think, are capable of satisfactory application. 
We can think of no standard which it would be desirable to express in the Act 
other than that the terms and conditions of licenses and the charges to which they 
are to be subject are to be such as the tribunal may determine to be reasonable 
in the circumstances. 


User Submission (15): 

The argument for this submission was that if a society is retaining an 
excessive amount for cost of operation this might indicate that the charges 
against the users is excessive. The societies have, however, submitted statements 
of the percentage of their revenues which go to meet costs of operation and we 
are unable to say that these percentages are excessive. The music users expressed 
an interest in ascertaining how much of the revenues of the societies find their 
way to composers and authors as distinguished from publishers—and possibly 
(though this was not clearly stated) to particular classes or individual authors 
and composers. The users felt that this was information that the Commission 
should obtain. But in the absence of any complaint by authors or composers 
as to the division and distribution of the net revenues we do not see that information 
of this kind would be helpful to the Commission and perhaps not if there had 
been such a complaint. 

As to the three submissions found at the end of those numbered from (1) 
to (15) above, we have only the following to say: 

The question of terms has been fully dealt with in Parts III and VIII above. 

The submission that performing rights should be abolished was, we gathered, 
not very seriously made and we think it should not be seriously considered. 
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rpc pee ce “eb performing right fees should be paid by the manu- 

s and publishers of sheet music and passed on in the price 
of the records and sheets of music would be most unfair for at least two reasons: 
first, the manufacturers of records and the publishers would be compelled by 
law to become agents for the performing rights societies for the collection of 
fees in which they have no interest, the manufacturers of records no interest 
at all and the publishers no interest as such. Secondly, purchasers of records 
and sheet music for performance not in public would be forced to pay performing 
right fees with every purchase. One of the record companies informed us that 
95% of its records are sold for domestic or private use and that 75% of the 
records which it sold are records of copyrighted music. It was suggested that 
these purchasers of records for domestic use all listen to radio and otherwise to 
music publicly performed and that to impose charges on them at the time they 
purchase records would have substantially the same result as if the charges were 
imposed on users who perform the works in public and pass the charges on 
directly or indirectly to patrons, listeners to radio broadcasts, etc. But it is 
obvious that the proportionate parts of compensation for performing rights borne 
respectively by persons listening to music would be very different under the system 
suggested from those borne under the present system. We think the present 
system a much fairer one. 


Section 5—Particular Submissions and Recommendations Concerning Sec- 
tion 50 (7) 


We now come to the submissions of the performing rights societies and 
others that Section 50 (7) should be amended. The nature of the amendment 
desired appears from a letter which was written by CAPAC to the Secretary of 
State in 1949, a copy of which CAPAC submitted to us. This letter in effect 
proposes that the Act provide that “public performances by means of any radio 
receiving set or gramophone” shall not be deemed to include performances in 
respect of which any fee or charge not being a license or other tax is paid by 
any person, nor performances which result from a transmission wholly by wire 
or other tangible conductor of electrical impulses to a point or points apart 
from the instruments containing the physical record of the sounds produced. 
If this provision were enacted the following results would ensue: 

(a) The exemption of the owner or user as to music played by gramophones 
(from which there is no transmission by wire, etc.) in places other than a 
theatre, etc., which are not coin-operated would remain. 

(b) The exemption would be removed as to coin-operated gramophones 
(usually called juke boxes). 

(c) The exemption would not exist if the gramophone music were transmitted 
from one point on the premises to another by wire or other tangible conductor. 
(The courts have not decided, so far as we know, whether there is such an 
exemption now. It may be noted that CAPAC Tariffs 6 and 14 for 1956 
establish scales of fees for performances by means of amplifying loudspeaker 
systems activated locally). 

(d) The exemption of the owner or user as to radio music would remain. 

Of these results (b) and (c) are of chief interest. 

As to (b), something should be said about the use of juke boxes in Canada. 
We were informed by the Canadian Music Operators’ Association that there are 
about 10,000 of these, operated almost entirely by “operators”. An operator 
owns a number of juke boxes, it may be several hundreds, which he places in 
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“Jocations”. These locations are premises such as restaurants, etc., where people 
place coins in juke boxes to listen to music. The intake of the juke box industry 
was variously estimated before us as from 25 to 35 million dollars a year. 
We suspect that these figures are high, perhaps very much too high, as statements 
made before Congressional committees in the United States would indicate that 
the intake there where juke boxes are very widespread and numerous is about 
$250 million. An operator instals the juke boxes, which he supplies with records 
and which he services, in return for which he receives a percentage of the take. 
We were informed that there are from 600 to 700 operators in Canada, that the 
records played on juke boxes are nearly all records of popular music in copyright 
and that the juke boxes are all imported from the United States and cost from 
$1200 to $1500 apiece. 

The main grounds on which the operators through their association defend 
the exemption are (i) that their use of records in this way popularizes the musical 
works recorded and greatly stimulates the sale of records and sheet music, thereby 
greatly increasing the returns which the authors and composers receive in royalties 
for mechanical rights and royalties on the sheet music sold; and (ii) that nearly 
all the works recorded and played are those of American authors and composers 
who are members of ASCAP or BMI-U.S.; that these authors and composers 
are not entitled to collect in respect of juke box playing in the United States and 
that it is unfair that they should be permitted through CAPAC and BMI to collect 
in Canada. 

The first ground is plausible but is one which could probably with equal 
plausibility be relied on by radio broadcasters as a reason why they should be 
exempt from performing rights fees. The second ground is hardly connected 
with the terms of reference of this Commission. It has, however, considerable 
appeal. It does seem anomalous that we should authorize agencies to comb the 
country for fees from Canadian music users so that these fees can be sent to 
authors, composers and publishers in another country whose legislature exempts 
the residents of that country from such fees. Of course not all of the money 
collected for the playing of juke box records would go to residents of the United 
States. Some would find its way to other foreign authors, etc., and some small, 
probably insignificant, sum to Canadians. But we think that in this particular 
field of performing rights the great bulk of all license fees paid would go to 
American authors, etc., of popular music. It might be that Parliament would 
consider that Canada’s position vis-a-vis the United States should be that once 
that country allows its authors, composers and publishers to levy on its own 
people, Canada will allow them to levy on ours and not before. From this point 
of view the problem is not strictly one in the copyright field. 


At the same time if the performing right is regarded as a species of property, 
which it is, we see no reason based on what may be called copyright principles 
why operators of juke boxes should be permitted to encroach on that property 
when other music users are obliged to pay for that privilege. We do not feel 
ourselves qualified to appraise the strength of the second ground mentioned above. 
It is peculiarly one for Parliament rather than for a commission. 


If Parliament decides to maintain the exemption of owners of gramophones, 
in places other than theatres that are ordinarily and regularly used for entertain- 
ments to which an.admission charge is made, from liability for performing right 
fees, we think it should go further and provide that these owners and users will 
not be liable for infringement of performing rights and that this provision should 
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AEP Dee erforming rights vested not only in performing rights societies but 
in anyone. Section 50 (7) does not appear to exempt owners or users of ramo 
phones from performing right fees which are collectable by RE fistit 
owner uns these owners are pesorming rights societies, Nor does I preven 
Bee ter thietowner a ‘ odtaining an injunction to prevent performance 
DUC, ser of a gramophone, of music the performing right 
in which is owned by the society if that owner or user has no license, because 
only one remedy, recovery of fees, is taken away from the society by the section. 
We think, however, that the exception in respect of theatres should be main- 
tained, as otherwise much of the music played in motion picture theatres, 
particularly, might be free from the restrictions of the performing right. 

With regard to the reference to radio receiving sets in Section 50 (7), this 
will no longer be necessary if our other recommendations are accepted, because 
the performance in public by a person receiving a radio or television broadcast 
and causing to be heard in public simultaneously with reception will not be an 
infringement. 

As to (c) above, should the exemption apply not only to gramophones as the 
term is usually understood but also to sets of equipment such as those described 
in CAPAC tariff No. 6 as “an amplifying loud speaker system activated locally’? 
We heard representations from CJOR Limited and Associated Broadcasting Co. 
Limited, two of the companies which are engaged in the business of trans- 
mitting background music by wire into industrial or non-industrial establish- 
ments. This wired music, if our recommendations are accepted, will 
be subject to fees as diffused music. The companies named fear that they will 
be exposed to serious competition from music played from contrivances on the 
premises of establishments which may or may not be properly described as 
gramophones. We think that contrivances which are likely to compete in a sub- 
stantial and important way with fee-paying systems such as wired music systems 
should not be exempt from license fees. Parliament may wish to provide that 
definitions of such contrivances will be made from time to time by Order in 
Council. 

It may be noted that the exemption of owners or users of gramophones from 
liability for causing them to be heard in public is consistent with the Rome Con- 
vention, the only relevant provision of which is Article 13, which (as far as 
relevant) reads as follows: 

13. (1) The authors of musical works shall have the exclusive right of authoriz- 


ing (1) the adaptation of those works to instruments which can produce them 
mechanically; (2) the public performance of the said works by means of these 


instruments. oe 
(2) Reservations and conditions relating to the application of this Article may 


be determined by the domestic legislation of each country in so far as it is concerned; 
but the effect of any such reservations and conditions will be strictly limited to the 


country which has put them in force. 


Apart from the foregoing possible exceptions, we think that public per- 
formance by means of gramophones should not be an infringement. 
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PART XIV 
MISCELLANEOUS RECOMMENDATIONS 


Section 1—Reciprocal Protection: 
Denial of Copyright to Citizens of Countries Not Giving Adequate 
Protection to Canadian Works 


Section 35 of the new United Kingdom Act is as follows: 


35. (1) If it appears to Her Majesty that the laws of a country fail to give 
adequate protection to British works to which this section applies, or fail to give 
such protection in the case of one or more classes of such works (whether the 
lack of protection relates to the nature of the work or the country of its author or 
both) Her Majesty may make an Order in Council designating that country and 
making such provision in relation thereto as is mentioned in the following provisions 
of this section. 

(2) An Order in Council under this section shall provide that, either generally 
or in such classes of cases as are specified in the Order, copyright under this Act shall 
not subsist in works to which this section applies which were first published after a 
date specified in the Order, if at the time of their first publication the authors thereof 
were— 

(a) citizens or subjects of the country designated by the Order, not being at that 
time persons domiciled or resident in the United Kingdom or in another country 
to which the relevant provision of this Act extends, or 

(b) bodies incorporated under the laws of the country designated by the Order. 

(3) In making an Order in Council under this section Her Majesty shall have 
regard to the nature and extent of the lack of protection for British works in conse- 
quence of which the Order is made. 

(4) This section applies to the following works, that is to say, literary, dramatic, 
musical and artistic works, sound recordings and cinematograph films. 

(5) In this section— 

“British Work” means a work of which the author, at the time when the work 
was made, was a qualified person for the purposes of the relevant provision of this 
Act; “author”, in relation to a sound recording or a cinematograph film, means the 
maker of the recording or film; “the relevant provision of this Act” in relation to 
literary, dramatic and musical works means section two, in relation to artistic works 
means section three, in relation to sound recordings means section twelve, and in 
relation to cinematograph films means section thirteen, of this Act. 


This we regard as an important section the substance of which should be 
enacted in Canada with appropriate alterations to make it apply to Canadian 
works rather than to British works. 


Section 2—Assignments and Licenses 


Section 36 of the new United Kingdom Act is at follows: 


36. (1) Subject to the provisions of this section, copyright shall be transmissible 
by assignment, by testamentary disposition, or by operation of law, as personal or 
moveable property. 

(2) An assignment of copyright may be limited in any of the following ways, 
or in any combination of two or more of those ways, that is to say,— 

(a) so as to apply to one or more, but not all, of the classes of acts which by virtue 
of this Act the owner of the copyright has the exclusive right to do (including any 
one or more classes of acts not separately designated in this Act as being restricted 
by the copyright, but falling within any of the classes of acts so designated) ; 

(b) so as to apply to any one or more, but not all, of the countries in relation to 
which the owner of the copyright has by virtue of this Act that exclusive right; 
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(c) so as to apply to part, but not th ; 
to subsist; P e whole, of the period for which the copyright is 


and references in this Act to a 
limited. 


(3) No assignment of copyright (whether i 
ey i a writing signed by ee ah Bae of Fe a a arenes See 
icence granted in respect of any copyright by t i i 
to the matters to which the licence ‘lated, is tie sovmce me a toGeet cae, annie 
binding upon every successor in title to his interest in the copyright, except a purchaser 
in good faith for valuable consideration and without notice (actual or constructive) 
of the licence or a person deriving title from such a purchaser; and references in this 
Act, in relation to any copyright, to the doing of anything with, or (as the case may 
be) without, the licence of the owner of the copyright shall be construed accordingly. 


partial assignment are references to an assignment so 


We recommend that provisions to like effect be enacted in Canada, without 
however the exception in favour of a bona fide purchaser for value without notice 
which is in the following words in subsection (4): 


except a purchaser in good faith for valuable consideration and without notice (actual 
or constructive) of the licence or a person deriving title from such a purchaser. 


This exception seems to be based on English case law which regards a license, 
where it confers an interest in the copyright on the licensee, as creating an equitable 
interest. See Copinger and Skone James at p. 114. We see no convincing reason 
why this right should not be treated for the purposes of the Act as a legal right 
or interest and have priority over an assignment made afterwards, whether or 
not the assignee is a bona fide purchaser for value without notice—so that a 
license cannot be retroactively invalidated by an act of the licensor. 


Section 3—Prospective Ownership of Copyright 


Section 37 of the new United Kingdom Acct is as follows: 


37. (1) Where by an agreement made in relation to any future copyright, and 
signed by or on behalf of the prospective owner of the copyright, the prospective owner 
purports to assign the future copyright (wholly or partially) to another person (in this 
subsection referred to as “the assignee”), then if, on the coming into existence of the 
copyright, the assignee or a person claiming under him would, apart from this sub- 
section, be entitled as against all other persons to require the copyright to be vested in 
him (wholly or partially, as the case may be), the copyright shall, on its coming into 
existence, vest in the assignee or his successor in title accordingly by virtue of this 
subsection and without further assurance. 

(2) Where, at the time when any copyright comes into existence, the person who, 
if he were then living, would be entitled to the copyright is dead, the copyright shall 
devolve as if it had subsisted immediately before his death and he had then been the 
owner of the copyright. 

(3) Subsection (4) of the last preceding section shall apply in relation to a licence 
granted by a prospective owner of any copyright as it applies in relation to a licence 
granted by the owner of a subsisting copyright, as if any reference in that subsection 
to the owner’s interest in the copyright included a reference to his prospective interest 
therein. 

(4) The provisions of the Fifth Schedule to this Act shall have effect with respect 
to assignments and licences in respect of copyright (including future copyright) in 
television broadcasts. 

(5) In this Act “future copyright” means copyright which will or may come 
into existence in respect of any future work or class of works or other subject-matter, 
or on the coming into operation of any provisions of this Act, or in any other future 
event, and “prospective owner” shall be construed accordingly and, in relation to any 
such copyright, includes a person prospectively entitled thereto by virtue of such an 
agreement as is mentioned in subsection (1) of this section. 
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We recommend the enactment in substance of subsections (1), (2), (3) 
and (5) of this section. 


This section in the new United Kingdom Act seems to have been the result 
of a recommendation of the Gregory Committee. That Committee, after referring 
to the difficulties about section 5 (1) of the Imperial Act of 1911, which states 
that the author of a work shall be the first owner of the copyright therein with 
certain provisos, went on to say: (paragraphs 269 and 270) 


We are satisfied that the fundamental principle should be maintained that the 
author or originator of a work is the first owner of the copyright except in specified 
circumstances. We do not think that any definition of “author” is required, but it 
should be stated, as is the case at present, who is to be deemed the author in the case 
of photographs and records, and a similar provision will be required in relation to the 
new rights which we propose for cinematograph films and broadcasts. The principal 
exception which we recommend to the rule that the author is to be the first owner 
is in the case in which the parties have expressly agreed before the creation of the 
work that someone else should be the first owner. We recommend that, where a 
work is created in pursuance of an express contract in writing providing that the 
copyright or some defined right forming part of the copyright shall vest initially in 
some person other than the author, then the legal title shall so vest. We think this 
recommendation would facilitate business relations. 


It would appear to us that the enactment of this provision might in some 
circumstances make some difference between the rights which exist now and 
those which will exist under the proposed section. Assume that a composer 
agrees to assign his future musical compositions to a performing rights society. 
He later agrees with a film maker to make a composition for use with a motion 
picture film and agrees that the film maker will have the performing rights in 
his composition for the purposes of the film. At the present time upon completion 
of the composition the composer as author owns the copyright. An assignment 
from him to the film company will be effectual if the film company has no notice 
of the previous agreement to assign to the performing rights society. Under our 
recommendation an assignment to the film maker would be invalid whether the 
film maker had notice of the previous agreement with the performing rights 
society or not because the copyright would vest in the performing rights society 
immediately upon the creation of the work. What would formerly have been an 
equitable right in the performing rights society defeasible by a later assignment 
to a bona fide purchaser for value without notice now becomes a legal right in 
the performing rights society not so defeasible. In the case assumed we see no 
objection to this result as film making companies must all be aware that per- 
forming rights in future works have likely been assigned by composers. We 
think that as a practical matter the result would be just in other situations as 
well and for this reason and the reasons given by the Gregory Committee we 
recommend the enactment of the provision. 


The adoption of this recommendation would have the further effect of 
making uniform the application of copyright law in Canada in this regard by 
bringing it in line with its present probable application in at least one province. 
Although there does not appear to have been a decision on the point, it would 
seem that Articles 1079 et seq. and, more particularly, 1085 of the Civil Code 
of the Province of Quebec, which relate to conditional rights and obligations, if 
applied to the case assumed above would have exactly the effect of sub-section 1 
and of sub-section 2 of Section 37 of the United Kingdom Act, the principles 
of which we recommend be adopted. 
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_We are not unaware, of course, that, if our recommendation formulated 
earlier in respect to commissioned works and works made in the course of 
employment are accepted, the present recommendation would not prevent the 
film company, in the case assumed, from becoming vested with copyright in any 
musical or other works, which it would have commissioned from an author or 
which an author would have made in the course of his employment by the film 
company after the author had assigned in advance to a third person copyright 
in all future works. Notwithstanding this we believe that both recommendations 
should be made. 


Section 4—Bequests of Unpublished Works 
Section 38 of the new United Kingdom Act is as follows: 


38. Where under a bequest (whether specific or general) a person is entitled, 
beneficially or otherwise, to the manuscript of a literary, dramatic or musical work, 
or to an artistic work, and the work was not published before the death of the testator, 
the bequest shall, unless a contrary intention is indicated in the testator’s will or a 
codicil thereto, be construed as including the copyright in the work in so far as the 
testator was the owner of the copyright immediately before his death. 


We recommend the enactment in substance of the provisions of this Section. 


Section 5—Crown Copyright and Liability of the Crown 


By virtue of section 11 of our Act where any work is or has been prepared 
or published by or under the direction or control of Her Majesty or any govern- 
ment department, the copyright in the work shall, subject to any agreement with 
the author, belong to Her Majesty and in such case shall continue for a period of 
fifty years from the date of the first publication of the work. 

We recommend that in relation to literary, dramatic, musical and artistic 
works, the provisions of Section 11 be re-enacted in effect except the provision 
as to term; and that these provisions be extended to sound recordings and films. 
We see no need to make any special provision as to term of protection, except, 
perhaps, a statement that the provisions elsewhere for term of protection of these 
classes of works etc. shall apply to the rights of the Crown conferred by these 
provisions. 

We do not think that there should be any liability of the Crown for infringe- 
ment of copyright. We think, however, that if the Crown does any act in relation 
to any work in copyright or in relation to any record, film or broadcast in copy- 
right which if done by any other person would be an infringement, the Crown 
should be liable to the copyright owner for payment of compensation, which, in 
the absence of agreement, should be fixed by a judge of the Exchequer Court. 
It will be noted that such payment would not be in the nature of damages for 
infringement—there would be no infringement—but would be statutory com- 
pensation. 

This recommendation to some extent assimilates the Crown’s right to use 
works in copyright to the right given the Crown under the Patent Act to use 
patented inventions. The provision we recommend with regard to the payment of 
statutory compensation should extend only to the Crown in the right of Canada 
and not to the Crown in the right of a Province because, as we are advised, the 
Parliament of Canada has no constitutional right to impose liabilities upon the 
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Crown in the right of a Province. The Crown in the right of Canada should, 
however, be defined as including such crown corporations as by the statutes 
creating them are stated to be agents of the Crown in the right of Canada and are 
specified by Order in Council. If, for instance, a corporation is stated in the 
statute creating it to be an agent of the Crown in the right of Canada the Canadian 
Government would have the right but would not be obliged to declare by Order 
in Council that that corporation has the same rights and is subject to the same 
liabilities as the Crown would be with regard to the use of works in copyright 
and the payment of compensation therefor. 

Such an Order in Council should not we think extend to such corporations 
as the CBC, and the National Film Board. The general purpose should be to 
provide some means of placing crown corporations which are to all intents and 
purposes merely government departments in the same position as government 
departments but not other crown corporations. 


Section 6—False Attribution of Authorship, etc. 


The new United Kingdom Act contains a section relating to false attribution 
of authorship and alterations of works and we think that legislative provisions 
should be enacted in Canada (if and to the extent that the matter is within the 
jurisdiction of the Canadian Parliament) relating to the same subject matter but 
differing substantially from the United Kingdom provisions. The provisions we 
recommend should in our opinion be to the effect of the following which we are 
putting in the form of a draft section for the new Canadian Act and which is self- 
explanatory: 

(1) The restrictions imposed by this section shall have effect in rela- 
tion to literary, dramatic, musical or artistic works; and any reference in this 
section to a work shall be construed as a reference to such a work. 

(2) A person (in this subsection referred to as “the offender’’) 
contravenes those restrictions as respects another person if, without the 
license of that other person, he does any of the following acts in Canada, 
that is to say, he— 

(a) inserts or affixes that other person’s name in or on a work of which 

that person is not the author, or in or on a reproduction of such a 

work, in such a way as to imply that the other person is the author 

of the work, or 

(b) publishes, or sells or lets for hire, or by way of trade offers or exposes 

for sale or hire, or by way of trade exhibits in public, a work in or 

on which the other person’s name has been so inserted or affixed, if 
to the offender’s knowledge that person is not the author of the work, or 

(c) does any of the acts mentioned in the last preceding paragraph in rela- 

tion to, or distributes, reproductions of a work, being reproductions 

in or on which the other person’s name has been so inserted or affixed, 
if to the offender’s knowledge that person is not the author of the work, or 

(d) performs in public, or broadcasts, a work of which the other person is 

not the author, as being a work of which he is the author, if to the 

offender’s knowledge that person is not the author of the work. 
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(3) The last preceding subsection shall apply where, contrary to the 
fact, a work 1s represented as being an adaptation of the work of another 
person as it applies where a work is so represented as being the work of 
another person. 

(4) In the case of a work which has been altered after the author 
parted with the possession of it, the said restrictions are contravened, in 
relation to the author, by a person in Canada, without the license of 
the author,— 

(a) publishes, sells or lets for hire, or by way of trade offers or exposes 
for sale or hire the work as so altered, as being the unaltered work of 
the author, or 

(b) publishes, sells or lets for hire, or by way of trade offers or exposes for 
sale or hire a reproduction of the work as so altered, as being a 
reproduction of the unaltered work of the author, 

if to his knowledge it is not the unaltered work, or, as the case may be, 

a reproduction of the unaltered work, of the author, and if any such act is 

prejudicial to the honour or reputation of the author. 

(5) The three last preceding subsections shall not apply with respect 
to anything done with respect to another person after that person’s death. 

(6) In the case of an artistic work in which copyright subsists, the 
said restrictions are also contravened, in relation to the author of the work, 
by a person who in Canada— 

(a) publishes, or sells or lets for hire, or by way of trade offers or exposes 
for sale or hire, or by way of trade exhibits in public, a reproduction 
of the work, as being a reproduction made by the author of the work, or 

(b) distributes reproductions of the work as being reproductions made by 
the author of the work, 

if (in any such case) the reproduction or reproductions was or were to his 

knowledge not made by the author. 

(7) The preceding provisions of this section shall apply (with the 
necessary modifications) with respect to acts done in relation to two or more 
persons in connection with the same work. 

(8) The restrictions imposed by this section shall not be enforceable 
by any criminal proceedings; but any contravention of those restrictions, 
in relation to a person, shall be actionable at his suit, or, if he is dead, at 
the suit of his personal representatives, as a breach of statutory duty. 

(9) Any damages recovered under this section by personal represen- 
tatives, in respect of a contravention committed in relation to a person after 
his death, shall devolve as part of his estate, as if the right of action had 
subsisted and had been vested in him immediately before his death. 

(10) Nothing in this section shall derogate from any right of action 
or other remedy (whether civil or criminal) in proceedings instituted other- 
wise than by virtue of this section: 

Provided that this subsection shall not be construed as requiring any damages 

recovered by virtue of this section to be disregarded in assessing damages in 

any proceedings instituted otherwise than by virtue of this section and 
arising out of the same transaction. 

(11) In this section “name” includes initials or a monogram. 

It will be noted that we recommend that the foregoing provisions shall not 

be enforceable by criminal proceedings. This, we think, is the correct general 
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principle. But it may be that some breaches of the statutory duties to be created 
by some of the provisions will be considered by Parliament as justifying the 
possibility of resort to criminal proceedings. If so, we can think of no convincing 
reason why appropriate provisions to that effect should not be enacted. 

If provisions to the foregoing effect are enacted we would consider the 
following provision of our present Act unnecessary: 


26. (2) Any person who makes or causes to be made any change in or sup- 
pression of the title, or the name of the author, or any dramatic or operatic work or 
musical composition in which copyright subsists in Canada, or who makes or causes 
to be made any change in such work or composition itself without the written consent 
of the author or of his legal representative, in order that the same may be performed 
in whole or in part in public for private profit, is guilty of an offence, and is liable 
on summary conviction to a fine not exceeding five hundred dollars, or in the case 
of a second or subsequent offence, either to such fine or to imprisonment for a term 
not exceeding four months, or to both. 


Section 12 (7) of our present Act is as follows: 


Independently of the author’s copyright, and even after the assignment, either 
wholly or partially, of the said copyright, the author shall have the right to claim 
authorship of the work, as well as the right to restrain any distortion, mutilation or 
other modification of the said work which would be prejudicial to his honour or 
reputation. 


The words “the author shall have the right to claim authorship of the work” 
give little indication of what constitutes a denial of this claim and what remedies 
they give the author. We think his rights and remedies as spelled out in the 
foregoing recommended provisions are sufficient. His rights will we presume 
ordinarily be defined and protected by contract. 


Section 7—Interpretation 


We do not propose to set out in detail the interpretation provisions which 
we think should be enacted. A draftsman preparing a new Canadian Act can, 
we think, without much difficulty frame interpretation provisions on the basis 
of the foregoing recommendations. However, we should perhaps call attention 
to a few matters. It should, we think, be provided: 

(a) that the transmission of a work or other subject matter to subscribers to 
a diffusion service should not extend to a service of distributing programs where 
the service is only incidental to a business of keeping or letting premises where 
persons reside or sleep, and is operated as part of the amenities provided exclusively 
or mainly for residents or inmates therein; 

(b) that broadcasting or the causing of a work or other subject matter to be 
transmitted to subscribers to a diffusion service shall not be taken to constitute 
performance or to constitute causing the visual images or sounds to be seen 
or heard; 

(c) that except as to the provisions regarding restricted acts, in determining 
whether a work or other subject matter has been published, or was published 
or otherwise dealt with in the lifetime of a person, or whether the publication 
was the first publication, no account shall be taken of any unauthorized publica- 
tion or the doing of any other unauthorized act; 

(d) that references to the time at which or the period during which, a literary, 
dramatic or musical work was made are references to the time or period at or 
during which it was first reduced to writing or some other material form. 
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Section 8—Transitional Provisions, Repeals, etc. 


It should be provided that no copyright or right in the nature of copyright 
shall subsist otherwise than by virtue of the Act or some other enactment in that 
behalf, but that neither this provision nor anything else in the Act shall be construed 
as abrogating any right or jurisdiction to restrain a breach of trust or confidence. 

To work out detailed recommendations of transitional provisions is a task 
which could we think be performed more profitably after other provisions of any 
new Canadian legislation are decided upon. We propose merely to refer to 
transitional provisions in relation to term of protection. 

Generally speaking, we would think it should be provided as follows: 

If when the new Act comes into force there has, in relation to a literary, 
dramatic or musical work been no publication, performance of the work, offer 
of sale to the public of records of the work, or broadcasting of the work, the 
provisions of the new Act relating to term of protection should apply—other- 
wise not. 

If when the new Act comes into force there has in relation to any artistic 
work other than a photograph been no publication of the work, the provisions 
of the new Act relating to term should apply—otherwise not. 

If when the new Act comes into force, a photograph has been taken, the 
provisions of the new Act relating to term of protection of photographs should 
not apply to that photograph. 

If when the new Act comes into force a record has been published, the 
provisions of the new Act relating to term of protection of records should not 
apply to that record—otherwise they should. 

If when the new Act comes into force a film has been exhibited in public, 
the provisions of the new Act relating to term of protection of films should not 
apply to that film—otherwise they should. 

The provisions of the new Act relating to term of protection of broadcasts 
should apply only to broadcasts made after the new Act comes into force. 

The other transitional and repeal provisions we must we think leave for 
consideration by others after the main provisions of the Act are decided upon. 


We should like to express our appreciation of the help we have received from 
those who appeared before us or communicated with us in writing and who 
furnished us with information without which the performance of our task, in- 
complete and imperfect as it is, would have been impossible. And although other 
reports by us (not on copyright) are to follow, we desire to mention here 
with deep appreciation the services of the Secretary of the Commission, 
Mr. A. M. Laidlaw, whose work in relation to the report has been efficient, 
arduous and long sustained. 

All of which is respectfully submitted. 


Dated at Ottawa 
this first day of August, 1957. 


(Signed) Jor, ELSEEY, 
(Chairman), 


Guy FAVREAU, 


W. W. BUCHANAN, 
Commissioners. 


121 


Appendix A 
COPYRIGHTS 


1. What are your views respecting 

(a) compulsory licensing of copyrighted works; 

(b) the period of protection presently allowed the owner, or owners, of a 
copyrighted work; 

(c) the importation into Canada of works copyrighted in Canada; 

(d) the performance of dramatic or musical works of copyrighted material 
by educational, social, charitable, religious or fraternal associations or 
organizations; 

(e) copyrights in the fields of radio and television (both live and recorded 
programmes) ; 

(f) royalties payable under present copyright legislation; 

(g) adherence by Canada to International Copyright Conventions; 

(h) the filing, with the application for registration, of a copy of the work; and 

(i) copying by librarians or others of copyrighted material for use by other 
persons? 

2. Have you any suggestions with respect to the present provisions of the 
Copyright Act relative to performing rights and performing rights societies which 
might mitigate the conflict of views between the users of musical and dramatico- 
musical works, on the one hand, and of authors, composers, publishers and 
performing rights societies, on the other hand? 

3. Apart from your answer to question 2, do you favour the abolition or 
alteration of the Copyright Appeal Board as it is presently constituted? 

If so, outline any views you may have respecting the powers and procedure 
of such a Board (if continued). 
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ae Appendix B 
. Organizations which made representati i i 5 ata its 
Arenas Association of ae oF age ea ae ie Conimuesion se 
Associated Broadcasting Company Limited 
Auditorium Owners and Operators Association 
Book Publishers’ Association (a branch of the Board of Trade of the Cit 
of Toronto) y 
BMI Canada Limited 
Canadian Association of Exhibitions 
Canadian Association of Radio and Television Broadcasters 
Canadian Authors’ Association 
Canadian Broadcasting Corporation 
Canadian Federation of Mayors and Municipalities 
Canadian Graphic Arts Association 
Canadian Hotel Association 
Clarke, Irwin & Company 
Canadian League of Composers 
Canadian Manufacturers’ Association 
Canadian Music Council 
Canadian Music Publishers’ Association 
Canadian Underwriters’ Association 
Composers, Authors and Publishers Association of Canada Limited 
CJOR Limited 
Columbia Records of Canada Ltd. 
Independent Fire Insurance Conference 
Macmillan Company of Canada Limited 
McClelland & Stewart Limited 
Modern Medicine of Canada 
Musical Protective Society 
Musical Publishers’ Section of the Toronto Board of Trade 
Ontario Federation of Printing Trade Unions 
Oxford University Press 
Patent Institute of Canada 
Performing Right Society Ltd. (U.K.) 
Periodical Press Association 
RCA Victor Company, Limited 
G. Ricordi & Company (Canada) Ltd. 
Rotary Club of Toronto 
Société des Ecrivains Canadiens 
University of Toronto Press 
Walt Disney Productions 
2. Individuals who in their personal capacities made representations in public 
to the Commission: — 
Dr. Harold G. Fox, Q.C. < 
Redmond Quain, Esq., Q.C. 


Samuel Rogers, Esq., Q.C. bad . 
3. In addition to the foregoing the Commission received more than 150 written 


representations, and many oral representations, not made in public. 
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Appendix C 


CONVENTION OF ROME 
ARTICLE 1 


The countries to which the present Con- 
vention applies are constituted into a Union 
for the protection of the rights of authors 
over their literary and artistic works. 


ARTICLE 2 


(1) The term “literary and artistic 
works” shall include every production in the 
literary, scientific and artistic domain, what- 
ever may be the mode or form of its expres- 
sion, such as books, pamphlets and other 
writings; lectures, addresses, sermons and 
other works of the same nature; dramatic 
or dramatico-musical works, choreographic 
works and entertainments in dumb show, the 
acting form of which is fixed in writing or 
otherwise; musical compositions with or 
without words; works of drawing, painting, 
architecture, sculpture, engraving and lithog- 
raphy; illustrations, geographical charts, 
plans, sketches, and plastic works relative 
to geography, topography, architecture or 
science. 


(2) Translations, adaptations, arrange- 
ments of music and other reproductions in 
an altered form of a literary or artistic work, 
as well as collections of different works, 
shall be protected as original works without 
prejudice to the rights of the author of the 
original work. 


(3) The countries of the Union shall 
be bound to make provision for the protec- 
tion of the above-mentioned works. 


(4) Works of art applied to industrial 
purposes shall be protected so far as the 
domestic legislation o§ each country allows. 


CONVENTION OF BRUSSELS 


ARTICLE 1 


The countries to which this Convention 
applies constitute a Union for the protection 
of the rights of authors over their literary 
and artistic works. 


ARTICLE 2 


(1) The term “literary and artistic 
works” shall include every production in the 
literary, scientific and artistic domain, what- 
ever may be the mode or form of its expres- 
sion, such as books, pamphlets and other 
writings; lectures, addresses, sermons and 
other works of the same nature; dramatic 
or dramatico-musical works; choreographic 
works and entertainments in dumb show, the 
acting form of which is fixed in writing or 
otherwise; musical compositions with or with- 
out words; cinematographic works and works 
produced by a process analogous to cinema- 
tography; works of drawing, painting, archi- 
tecture, sculpture, engraving and lithography; 
photographic works and works produced by 
a process analogous to photography; works 
of applied art; illustrations, geographical 
charts, plans, sketches and plastic works 
relative to geography, topography, architec- 
ture or science. 


(2) Translations, adaptations, arrange- 
ments of music and other alterations of a 
literary or artistic work shall be protected 
as original works without prejudice to the 
rights of the author of the original work. 
It shall, however, be a matter for legislation 
in the countries of the union to determine 
the protection to be granted to translations 
of official texts of a legislative administrative 
and legal nature. 

(3) Collections of literary or artistic 
works such as encyclopaedias and anthologies 
which by reason of the selection and arrange- 
ment of their contents constitute intellectual 
creations shall be protected as such without 
prejudice to the rights of the authors in 
respect of each of the works forming part 
of such collections. 

(4) The works mentioned in this article 
shall enjoy protection in all countries of the 
Union. This protection shall operate for the 
benefit of the author and his legal representa- 
tives and assignees. 

(5) It shall be a matter for legislation 
in the countries of the Union to determine 
the extent of the application of their laws 
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ARTICLE 2 bis 


(1) The right of partially or wholly 
excluding political speeches and speeches 
delivered in legal proceedings from the pro- 
tection provided by the preceding Article is 
reserved for the domestic legislation of each 
country of the Union. 

(2) The right of fixing the conditions 
under which lectures, addresses, sermons and 
other works of the same nature may be 
reproduced by the press is also reserved for 
the domestic legislation of each country of 
the Union. Nevertheless the author shall 
have the sole right of making a collection of 
the said works. 


ARTICLE 3 


The present Convention shall apply to 
photographic works and to works produced 
by a process analogous to photography. 
The countries of the Union shall be bound 
to make provision for their protection. 


ARTICLE 4 


(1) Authors who are nationals of any 
of the countries of the Union shall enjoy in 
countries other than the country of origin of 
the work, for their works, whether unpub- 
lished or first published in a country of the 
Union, the rights which the respective laws 
do now or may hereafter grant to natives, 
as well as the rights specially granted by the 
present Convention. 

(2) The enjoyment and the exercise of 
these rights shall not be subject to the per- 
formance of any formality; such enjoyment 
and such exercise are independent of the 
existence of protection in the country of 
origin of the work. Consequently, apart from 
the express stipulations of the present Con- 
vention, the extent of protection, as well as 
the means of redress secured to the author to 
safeguard his rights, shall be governed 
exclusively by the laws of the country where 
protection is claimed. 
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to works of applied art and industrial designs 
and models, as well as the conditions under 
which such works, designs and models shall 
be protected. 

Works protected in the country of origin 
solely as designs and models shall be entitled 
in other countries of the union only to such 
protection as shall be accorded to designs and 
models in such countries. 


ARTICLE 2 bis 


(1) It shall be a matter for legislation 
in the countries of the Union to exclude 
wholly or in part from the protection 
afforded by the preceding Article political 
speeches and speeches delivered in the course 
of legal proceedings. 

(2) It shall also be a matter for legisla- 
tion in the countries of the Union to deter- 
mine the conditions under which lectures, 
addresses, sermons and other works of the 
same nature may be reproduced by the 
press. 


(3) Nevertheless, the author alone shall 
have the right of making a collection of his 
works mentioned in the above paragraphs. 


ARTICLE 4 


(1) Authors who are nationals of any 
of the countries of the Union shall enjoy in 
countries other than the country of origin 
of the work, for their works, whether unpub- 
lished or first published in a country of the 
Union, the rights which their respective laws 
do now or may hereafter grant to their 
nationals, as well as the rights specially 
granted by this Convention. 

(2) The enjoyment and the exercise of 
these rights shall not be subject to any 
formality; such enjoyment and such exercise 
shall be independent of the existence of pro- 
tection in the country of origin of the work. 
Consequently, apart from the provisions of 
this Convention, the extent of protection, as 
well as the means of redress afforded to the 
author to protect his rights, shall be governed 
exclusively by the laws of the country where 
protection is claimed. 
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(3) The country of origin of the work 
shall be considered to be: in the case of 
unpublished works, the country to which the 
author belongs; in the case of published 
works, the country of first publication; and 
in the case of works published simultaneously 
in several countries of the Union, the coun- 
try the laws of which grant the shortest term 
of protection. In the case of works pub- 
lished simultaneously in a country outside 
the Union and in a country of the Union, the 
latter country shall be considered exclusively 
as the country of origin. 


(4) By “published works” must be 
understood, for the purposes of the present 
Convention, works copies of which have 
been issued to the public. The representa- 
tion of a dramatic or dramatico-musical 
work, the performance of a musical work, 
the exhibition of a work of art, and the con- 
struction of a work of architecture shall not 
constitute a publication. 


ARTICLE 5 


Authors who are nationals of one of 
the countries of the Union and who first 
publish their works in another country of 
the Union shall have in the latter country the 
same rights as native authors. 


ARTICLE 6 


(1) Authors who are not nationals of 
one of the countries of the Union, and who 
first publish their works in one of those 
countries, shall enjoy in that country the 
same rights as native authors, and in the 
other countries of the Union the rights 
granted by the present Convention. 

(2) Nevertheless, where any country 
outside the Union fails to protect in an 
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(3 The country of origin shall be con- 
sidered to be, in the case of published works, 
the country of first publication, even in the 
case of works published simultaneously in 
several countries of the union which grant 
the same term of protection; in the case of 
works published simultaneously in several 
countries of the Union which grant different 
terms of protection, the country of which the 
legislation grants the shortest term of protec- 
tion. In the case of works published simul- 
taneously in a country outside the Union and 
in a country of the Union, the latter country 
shall be considered exclusively as the coun- 
try of origin, =| 

A work shall be considered as having 
been published simultaneously in several 
countries which has been published in two 
or more countries within thirty days of its 
first publication. 

(4) For the purposes of ARTICLES 4, 5 
and 6, “published works” shall be understood 
to be works copies of which have been issued 
and made available in sufficient quantities 
to the public whatever may be the means of 
manufacture of the copies. The presentation 
of a dramatic, dramatico-musical or cinema- 
tographic work, the performance of a musical 
work, the public recitation of a literary work, 
the transmission or the radio-diffusion of 
literary or artistic works, the exhibition of 
a work of art and the construction of a 
work of architecture shall not constitute 
publication. 

(5) The country of origin shall be con- 
sidered to be, in the case of unpublished 
works, the country to which the author 
belongs. However, in the case of works of 
architecture or of graphic and plastic works 
forming part of a building, the country of 
the Union where these works have been built 
or incorporated in a building shall be con- 
sidered as the country of origin. 


ARTICLE 5 


Authors who are nationals of one of 
the countries of the Union, and who first 
publish their works in another country of the 
Union, shall have in the latter country the 
same rights as native authors. 


ARTICLE 6 


(1) Authors who are not nationals of 
one of the countries of the Union, and who 
first publish their works in one of those 
countries, shall enjoy in that country the 
same rights as native authors, and in the 
other countries of the Union the rights 
granted by this Convention. 

(2) Nevertheless, where any country 
outside the Union fails to protect in an ade- 
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adequate manner the works of authors who 
are nationals of one of the countries of the 
Union, the latter country may restrict the 
protection given to the works of authors who 
are at the date of the first publication thereof 
nationals of the other country and are not 
effectively domiciled in one of the countries 
of the Union. 


(3) No restrictions introduced by virtue 
of the preceding paragraph shall in any way 
affect the rights which an author may have 
acquired in respect of a work published in 
a country of the Union before such restric- 
tions were put in force. 

(4) The countries of the Union which 
restrict the grant of copyright in accordance 
with the present Article, shall give notice 
thereof to the Government of the Swiss Con- 
federation by a written declaration specifying 
the countries in regard to which protection 
is restricted, and the restrictions to which 
rights of authors who are nationals of those 
countries are subjected. The Government of 
the Swiss Confederation will immediately 
communicate this declaration to all the coun- 
tries of the Union. 


ARTICLE 6 bis 


(1) Independently of the author’s copy- 
right, and even after transfer of the said 
copyright, the author shall have the right to 
claim authorship of the work, as well as the 
right to object to any distortion, mutilation 
or other modification of the said work which 
would be prejudicial to his honour or 
reputation. 


(2) The determination of the conditions 
under which these rights shall be exercised is 
reserved for the national legislation of the 
countries of the Union. The means of redress 
for safeguarding these rights shall be regu- 
lated by the legislation of the country where 
protection is claimed. 


CONVENTION OF BRUSSELS 


quate manner the works of authors who are 
nationals of one of the countries of the 
Union, the latter country may restrict the 
protection given to the works of authors who 
are, at the date of the first publication 
thereof, nationals of the other counrty and 
are not effectively domiciled in one of the 
countries of the Union. If the country of 
first publication avails itself of this right, the 
other countries of the Union shall not be 
required to grant to works thus subjected to 
special treatment a wider protection than that 
granted to them in the country of first 
publication. 

(3) No restrictions introduced by virtue 
of the preceding paragraph shall effect the 
rights which an author may have acquired 
in respect of a work published in a country 
of the Union before such restrictions were 
put into force. 

(4) The countries of the Union which 
restrict the grant of copyright in accordance 
with this Article shall give notice thereof to 
the Government of the Swiss Confederation 
by a written declaration specifying the coun- 
tries in regard to which protection is 
restricted, and the restrictions to which rights 
of authors who are nationals of those coun- 
tries are subjected. The Government of the 
Swiss Confederation shall immediately com- 
municate this declaration to all the countries 
of the Union. 


ARTICLE 6 bis 


(1) Independently of the author’s copy- 
right, and even after the transfer of the said 
copyright, the author shall have the right, 
during his lifetime, to claim authorship of 
the work and to object to any distortion, 
mutilation or other alteration thereof, or any 
other action in relation to the said work 
which would be prejudicial to his honour or 
reputation. 

(2) In so far as the legislation of the 
countries of the Union permits, the rights 
granted to the author in accordance with the 
preceding paragraph shall, after his death, 
be maintained, at least until the expiry of 
the copyright, and shall be exercisable by the 
persons or institutions authorised by the said 
legislation. a 

The determination of the conditions 
under which the rights mentioned in this 
paragraph shall be exercised — shall be 
governed by the legislation of the countries 
of the Union. 

(3) The means of redress for safeguard- 
ing the rights granted by this article shall be 
governed by the legislation of the country 
where protection is claimed. 
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(1) The term of protection granted by 
the present Convention shall be the life of 
the author and fifty years after his death. 

(2) Nevertheless, in case such term of 
protection should not be uniformly adopted 
by all the countries of the Union, the term 
shall be regulated by the law of the country 
where protection is claimed, and must not 
exceed the term fixed in the country of origin 
of the work. Consequently the countries of 
the Union shall only be bound to apply the 
provisions of the preceding paragraph in so 
far as such provisions are consistent with 
their domestic laws. 

(3) For photographic works and works 
produced by a process analogous to photog- 
raphy, for posthumous works, for anonymous 
or pseudonymous works, the term of protec- 
tion shall be regulated by the law of the 
country where protection is claimed, provided 
that the said term shall not exceed the term 
fixed in the country of origin of the work. 


ARTICLE 7 bis 


(1) The term of copyright protection 
belonging in common to joint authors of a 
work shall be calculated according to the 
date of the death of the author who dies last. 

(2) Authors who are nationals of the 
countries which grant a term of protection 
shorter than that mentioned in paragraph (1) 
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ARTICLE 7 


(1) The term of protection granted by 
this Convention shall be the life of the author 
and fifty years after his death. 

(2) However, where one or more coun- 
tries of the Union grant a term of protection 
in excess of that provided by paragraph (1), 
the term shall be governed by the law of the 
country where protection is claimed, but shall 
not exceed the term fixed in the country of 
origin of the work. 


(3) In the case of cinematographic and 
photographic works, as well as works pro- 
duced by a process analogous to cinema- 
tography or photography, and in the case of 
works of applied art the term of protection 
shall be governed by the law of the country 
where protection is claimed, but shall not 
exceed the term fixed in the country of origin 
of the work. 

(4) In the case of anonymous and 
pseudonymous works the term of protection 
shall be fixed at fifty years from the date 
of their publication. However, when the 
pseudonym adopted by the author leaves no 
doubt as to his identity; the term of protec- 
tion shall be that provided in paragraph (1). 
If the author of an anonymous or pseudon- 
ymous work discloses his identity during the 
above-mentioned period, the term of protec- 
tion applicable shall be that provided in 
paragraph (1). 

(5) In the case of posthumous works 
which do not fall within the categories of 
works included in paragraphs (3) and (4) 
the term of the protection afforded to the 
heirs and the legal representatives and 
assignees of the author shall end at the 
expiry of fifty years after the death of the 
author. 

(6) The term of protection subsequent 
to the death of the author and the terms 
provided by paragraphs (3), (4) and (5) shall 
run from the date of his death or of publica- 
tion, but such terms shall always be deemed 
to begin on the ist January of the year 
following the event which gives rise to them. 


ARTICLE 7 bis 


In the case of a work of joint author- 
ship the term of protection shall be calculated 
from the date of the death of the last sur- 
viving author. 
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cannot claim a longer term of protection in 
the other countries of the Union. 

(3) In no case may the term of protec- 
tion expire before the death of the author 
who dies last. 


ARTICLE 8 


The authors of unpublished works, who 
are nationals of one of the countries of the 
Union, and the authors of works first pub- 
lished in one of those countries, shall enjoy, 
in the other countries of the Union, during 
the whole term of the right in the original 
work, the exclusive right of making or 
authorising a translation of their works. 


ARTICLE 9 


(1) Serial stories, tales, and all other 
works, whether literary, scientific or artistic, 
whatever their object, published in the news- 
papers or periodicals of one of the countries 
of the Union may not be reproduced in the 
other countries without the consent of the 
authors. 

(2) Articles on current economic, poli- 
tical or religious topics may be reproduced 
by the press unless the reproduction thereof 
is expressly reserved. Nevertheless, the source 
must always be clearly indicated; the legal 
consequences of the breach of this obligation 
shall be determined by the laws of the coun- 
try where protection is claimed. 

(3) The protection of the present Con- 
vention shall not apply to news of the day 
or to miscellaneous information which is 
simply of the nature of items of news. 


ARTICLE 10 


As regards the liberty of extracting por- 
tions from literary or artistic works for use 
in publications destined for educational pur- 
poses, or having a scientific character, or for 
chrestomathies, the effect of the legislation 
of the countries of the Union and of special 
arrangements existing, or to be concluded, 
between them is not affected by the present 
Convention. 
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ARTICLE 8 


Authors of literary and artistic works 
protected by this convention shall have the 
exclusive right of making and of authorising 
the translation of their works throughout the 
term of protection of their rights in the 
original works. 


ARTICLE 9 


(1) Serial novels, short stories and all 
other works, whether literary, scientific or 
artistic, whatever their purpose, and which 
are published in the newspapers or periodicals 
of one of the countries of the Union shall 
not be reproduced in the other countries 
without the consent of the authors. 

(2) Articles on current economic, poli- 
tical or religious topics may be reproduced 
by the press unless the reproduction thereof 
is expressly reserved; nevertheless, the source 
must always be clearly indicated. The legal 
consequences of the breach of this obligation 
shall be determined by the laws of the coun- 
try where protection is claimed. 

(3) The protection of this Convention 
shall not apply to news of the day nor to 
miscellaneous information having the char- 
acter of mere items of news. 


ARTICLE 10 


(1) It shall be permissible in all the 
countries of the Union to make short quota- 
tions from newspaper articles and periodicals, 
as well as to include them in press summaries. 


(2) The right to include excerpts from 
literary or artistic works in educational or 
scientific publications, or in chrestomathies, 
in so far as this inclusion is justified by its 
purpose, shall be a matter for legislation in 
the countries of the Union, and for special 
arrangements existing or to be concluded 
between them. 

(3) Quotations and excerpts shall be 
accompanied by an acknowledgment of the 
source and by the name of the author, if his 
name appears thereon. 
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ARTICLE 11 


(1) The stipulations of the present Con- 
vention shall apply to the public represen- 
tation of dramatic or dramatico-musical 
works and to the public performance of 
musical works, whether such works be pub- 
lished or not. 


(2) Authors of dramatic or dramatico- 
musical works shall be protected during the 
existence of their right over the original work 
against the unauthorised public representa- 
tion of translations of their works. 

(3) In order to enjoy the protection of 
the present Article, authors shall not be 
bound in publishing their works to forbid 
the public representation or performance 
thereof. 


ARTICLE 11 bis 


(1) Authors of literary and artistic 
works shall enjoy the exclusive right of 
authorising the communication of their works 
to the public by radio-communication. 


(2) The national legislations of the 
countries of the Union may regulate the con- 
ditions under which the right mentioned in 
the preceding paragraph shall be exercised, 
but the effect of those conditions will be 
strictly limited to the countries which have 
put them in force. Such conditions shall not 
in any case prejudice the moral right (droit 
moral) of the author, nor the right which 
belongs to the author to obtain an equitable 
remuneration which shall be fixed, failing 
agreement, by the competent authority. 
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ARTICLE 10 bis 


It shall be a matter for legislation in 
countries of the Union to determine the con- 
ditions under which recording, reproduction 
and public communication of short extracts 
from literary and artistic works may be made 
for the purpose of reporting current events 
by means of photography, or cinematography 
or by radio-diffusion. 


ARTICLE 11 


(1) The authors of dramatic, dra- 
matico-musical or musical works shall enjoy 
the exclusive right of authorising: i. The 
public presentation and public performance 
of their works; ii. The public distribution by 
any means of the presentation and perform- 
ance of their works. 

The application of the provisions of 
Articles 11 bis and 13 is, however, reserved. 

(2) Authors of dramatic or dramatico- 
musical works, during the full term of their 
rights over the original works, shall enjoy 
the same right with respect to translations 
thereof. 

(3) In order to enjoy the protection of 
this Article, authors shall not be bound, when 
publishing their works, to forbid the public 
presentation or performance thereof. 


ARTICLE 11 bis 


(1) Authors of literary and artistic 
works shall have the exclusive right of 
authorising: i. The radio-diffusion of their 
works or the communication thereof to the 
public by any other means of wireless 
diffusion of signs, sounds or images; ii. Any 
communication to the public, whether over 
wires or not, of the radio diffusion of the 
work, when this communication is made by 
a body other than the original one; iii. The 
communication to the public by loudspeaker 
or any other similar instrument transmitting, 
by signs, sounds or images, the radio-diffusion 
of the work. 


(2) It shall be a matter for legislation 
in the countries of the Union to determine 
the conditions under which the rights men- 
tioned in the preceding paragraph may be 
exercised, but these conditions shall apply 
only in the countries where they have been 
prescribed. They shall not in any circum- 
stances be prejudicial to the moral right of 
the author, nor to his right to obtain just 
remuneration which, in the absence of agree- 
ment, shall be fixed by competent authority. 
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ARTICLE 12 


The following shall be specially included 
among the unlawful reproductions to which 
the present Convention applies: Unauthorised 
indirect appropriations of a literary or 
artistic work, such as adaptations, musical 
arrangements, transformations of a novel, 
tale, or piece of poetry, into a dramatic piece 
and vice versa, etc., when they are only the 
reproduction of that work, in the same form 
or in another form, without essential altera- 
tions, additions, or abridgments and do not 
present the character of a new original work. 


ARTICLE 13 


(1) The authors of musical works shall 
have the exclusive right of authorising (1) 
the adaptation of those works to instruments 
which can reproduce them mechanically; 
(2) the public performance of the said works 
by means of these instruments. 

(2) Reservations and conditions relating 
to the application of this Article may be 
determined by the domestic legislation of 
each country in so far as it is concerned; but 
the effect of any such reservations and condi- 
tions will be strictly limited to the country 
which has put them in force. 


(3) The provisions of paragraph (1) 
shall not be retroactive, and consequently 
shall not be applicable in any country of the 
Union to works which have been lawfully 
adapted in that country to mechanical 
instruments before the coming into force of 
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(3) Except where otherwise provided, 
permission granted in accordance with para- 
graph (1) of this Article shall not imply 
permission to record the radio-diffused work 
by means of instruments recording sounds or 
images. 

It shall, however, be a matter for legis- 
lation in the countries of the Union to deter- 
mine the regulations for ephemeral record- 
ings made by a broadcasting body by means 
of its own facilities and used for its own 
emissions. The preservation of these record- 
ings in official archives may, on the ground 
of their exceptional documentary character, 
be authorised by such legislation. 


ARTICLE 11 ter 


Authors of literary works shall enjoy 
the exclusive right of authorising the public 
recitation of their works. 


ARTICLE 12 


Authors of literary, scientific or artistic 
works shall enjoy the exclusive right of 
authorising adaptations, arrangements and 
other alterations of their works. 


ARTICLE 13 


(1) Authors of musical works shall have 
the exclusive right of authorising: i. The 
recording of such works by instruments 
capable of reproducing them mechanically; 
ii. the public performance by means of such 
instruments of works thus recorded. 

(2) Reservations and conditions relating 
to the application of the rights mentioned in 
the preceding paragraph may be determined 
by legislation in each country of the Union, 
in so far as it may be concerned; but all such 
reservations and conditions shall apply only 
in the countries which have prescribed them 
and shall not, in any circumstances, be 
prejudicial to the author’s right to obtain 
just remuneration which, in the absence of 
agreement, shall be fixed by competent 
authority. 

(3) The provisions of paragraph (1) of 
this Article shall not be retroactive and con- 
sequently shall not be applicable in a coun- 
try of the Union to works which, in that 
country, may have been lawfully adapted to 
mechanical instruments before the coming 
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the Convention signed at Berlin on the 13th 
November, 1908, and in the case of a coun- 
try which has acceded to the Union since 
that date, or accedes in the future, before 
the date of its accession. 

(4) Adaptations made in virtue of para- 
graphs (2) and (3) of the present Article, 
and imported without the authority of the 
interested parties into a country where they 
would not be lawful, shall be liable to seizure 
in that country. 


ARTICLE 14 


(1) Authors of literary, scientific or 
artistic works shall have the exclusive right 
of authorising the reproduction, adaptation 
and public presentation of their works by 
cinematography. 


(2) Cinematographic productions shall 
be protected as literary or artistic works if 
the author has given the works an original 
character. If this character is absent the 
cinematographic production shall enjoy pro- 
tection as a photographic work. 

(3) Without prejudice to the rights of 
the author of the work reproduced or 
adapted, a cinematographic work shall be 
protected as an original work. 


(4) The above provisions apply to 
reproduction or production effected by any 
other process analogous to cinematography. 
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into force of the Convention signed at Berlin 
on the 13th November, 1908, and, in the 
case of a country having acceded to the 
Convention since that date or acceding to it 
in the future, before the date of its accession. 

(4) Recordings made in accordance 
with paragraphs (2) and (3) of this Article 
and imported without permission from the 
parties concerned into a country where they 
are not lawfully allowed shall be liable to 
seizure. 


ARTICLE 14 


(1) Authors of literary, scientific or 
artistic works shall have the exclusive right 
of authorising: i. the cinematographic adapta- 
tion and reproduction of these works, and the 
distribution of the works thus adapted or 
reproduced; ii. the public presentation and 
performance of the works thus adapted or 
reproduced. 

(2) Without prejudice to the rights of 
the author of the work adapted or repro- 
duced, a cinematographic work shall be pro- 
tected as an original work. 


(3) The adaptation under any other 
artistic form of cinematographic productions 
derived from literary, scientific or artistic 
works shall, without prejudice to the author- 
isation of their authors, remain subject to the 
authorisation of the author of the original 
work. 

(4) Cinematographic adaptations of lit- 
erary, scientific or artistic works shall not be 
subject to the reservations and conditions 
contained in Article 13, paragraph (2). 

(5) The provisions of this Article shall 
apply to reproduction or production effected 
by any other process analogous to cinema- 
tography. 


ARTICLE 14 bis 


(1) The author, or after his death the 
persons or institutions authorised by national 
legislation, shall, in respect of original works 
of art and original manuscripts of writers 
and composers, enjoy the inalienable right to 
an interest in any sale of the work subsequent 
to the first disposal of the work by the 
author. 

(2) The protection provided by the pre- 
ceding paragraph may be claimed in a coun- 
try of the Union only if legislation in the 
country to which the author belongs so per- 
mits and to the degree permitted by the 
country where this protection is claimed. 

(3) The procedure for collection and 
the amounts shall be matters for determina- 
tion by national legislation. 
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(1) In order that the authors of works 
protected by the present Convention shall, in 
the absence of proof to the contrary, be con- 
sidered as such, and be consequently admitted 
to institute proceedings against pirates before 
the courts of the various countries of the 
Union, it will be sufficient that their name 
be indicated on the work in the accustomed 
manner. 


(2) For anonymous or pseudonymous 
works the publisher whose name is indicated 
on the work shall be entitled to protect the 
rights belonging to the author. He shall 
be, without other proof, deemed to be the 
legal representative of the anonymous or 
pseudonymous author. 


ARTICLE 16 


(1) Pirated works may be seized by the 
competent authorities of any country of the 
Union where the original work enjoys legal 
protection. 


(2) In such a country the seizure may 
also apply to reproductions imported from 
a country where the work is not protected, 
or has ceased to be protected. 


(3) The seizure shall take place in 
accordance with the domestic legislation of 
each country. 


ARTICLE 17 


The provisions of the present Conven- 
tion cannot in any way derogate from the 
right belonging to the Government of each 
country of the Union to permit, to control, 
or to prohibit, by measures of domestic legis- 
lation or police, the circulation, representa- 
tion, or exhibition of any works or produc- 
tions in regard to which the competent 
authority may find it necessary to exercise 
that right. 


ARTICLE 18 


(1) The present Convention shall apply 
to all works which at the moment of its 
coming into force have not yet fallen into 
the public domain in the country of origin 
through the expiration of the term of 
protection. 
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(1) In order that the author of a lit- 
erary or artistic work protected by this 
Convention shall, in the absence of proof 
to the contrary be regarded as such, and 
consequently be entitled to institute infringe- 
ment proceedings in countries of the Union, 
it shall be sufficient for his name to appear 
on the work in the usual manner. This 
paragraph shall be applicable even if. this 
name is a pseudonym, where the pseudonym 
adopted by the author leaves no doubt as to 
his identity. 

(2) In the case of anonymous and 
pseudonymous works, other than those 
referred to in the preceding paragraph, the 
publisher whose name appears on the work 
shall, in the absence of proof to the contrary, 
be regarded as representing the author, and 
in this capacity he shall be entitled to pro- 
tect and enforce the author’s rights. The 
provisions of this paragraph shall cease to 
apply if the author reveals his identity and 
establishes his claim to authorship of the 
work. 


ARTICLE 16 


(1) Works infringing copyright may be 
seized by the competent authorities of any 
country of the Union where the original work 
enjoys legal protection. 

(2) In these countries the seizure may 
also apply to reproductions imported from 
a country where the work is not protected, or 
has ceased to be protected. 

(3) The seizure shail take place in 
accordance with the legislation of each 
country. 


ARTICLE 17 


The provisions of this Convention can- 
not in any way affect the right of the Gov- 
ernment of each country of the Union to 
permit, to control or to prohibit by legisla- 
tion or regulation, the circulation, presenta- 
tion, or exhibition of any work or production 
in regard to which the competent author- 
ity may find it necessary to exercise that 
right. 


ARTICLE 18 


(1) This Convention shall apply to all 
works which at the moment of its coming 
into force have not yet fallen into the public 
domain in the country of origin through the 
expiry of the term of protection. 
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(2) If, however, through the expiration 
of the term of protection which was pre- 
viously granted, a work has fallen into the 
public domain of the country where protec- 
tion is claimed, that work shall not be pro- 
tected anew in that country. 

(3) The application of this principal 
shall take effect according to the stipulations 
contained in special Conventions existing, or 
to be concluded, to that effect between coun- 
tries of the Union. In the absence of such 
stipulations, the respective countries shall 
regulate, each in so far as it is concerned, the 
manner in which the said principle is to be 
applied. 

(4) The above provisions shall apply 
equally in case of new accessions to the 
Union, and also in the event of the term 
of protection being extended by the applica- 
tion of Article 7 or by abandonment of 
reservations. 


ARTICLE 19 


The provisions of the present Conven- 
tion shall not prevent a claim being made for 
the application of any wider provisions which 
may be made by the legislation of a country 
of the Union in favour of foreigners in 
general. 


ARTICLE 20 


The Governments of the countries of 
the Union reserve to themselves the right to 
enter into special arrangements between each 
other, provided always that such arrange- 
ments confer upon authors more extended 
rights than those granted by the Union, or 
embody other stipulations not contrary to 
the present Convention. The provisions of 
existing arrangements which answer to the 
above-mentioned conditions shall remain 
applicable. 


ARTICLE 21 


(1) The International office established 
under the name of the “Office of the Inter- 
national Union for the Protection of Literary 
and Artistic Works” shall be maintained. 

(2) That Office is placed under the high 
authority of the Government of the Swiss 
Confederation, which regulates its organisa- 
tion and supervises its working. 

(3) The official language of the Office 
shall be French. 


ARTICLE 22 


(1) The International Office collects 
every kind of information relative to the 
protection of the rights of authors over their 
literary and artistic works. It arranges and 
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(2) If, however, through the expiry of 
the term of protection which was previously 
granted, a work has fallen into the public 
domain of the country where protection is 
claimed, that work shall not be protected 
anew. 

(3) The application of this principle 
shall be in accordance with the provisions 
contained in special Conventions to that 
effect existing or to be concluded between 
countries of the Union. In the absence of 
such provisions, the respective countries shall 
determine, each in so far as it is concerned, 
the manner in which the said principle is to 
be applied. 

(4) The above provisions shall apply 
equally in the case of new accessions to the 
Union, and in the event of protection being 
extended by the application of Article 7 or 
by abandonment of reservations. 


ARTICLE 19 


The provisions of this Convention shall 
not preclude the making of a claim to the 
benefit of any wider provisions which may 
be afforded by legislation in a country of the 
Union. 


ARTICLE 20 


The Governments of the countries of 
the Union reserve to themselves the right to 
enter into special Arrangements between 
each other, in so far as such Arrangements 
shall confer upon authors more extended 
rights than those granted by the Convention, 
or embody other provisions not contrary to 
this Convention. The provisions of existing 
Arrangements which satisfy these conditions 
shall remain applicable. 


ARTICLE 21 


(1) The International Office established 
under the name of the “Office of the Inter- 
national Union for the Protection of Literary 
and Artistic Works” shall be maintained. 

(2) That Office shall be placed under 
the high authority of the Government of the 
Swiss Confederation, which shall regulate its 
organisation and supervise its working. 

(3) The official language of the Office 
shall be the French language. 


ARTICLE 22 


(1) The International Office shall collect 
information of every kind relating to the 
protection of the rights of authors over their 
literary and artistic works. It shall coordinate 
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publishes such information. It undertakes 
the study of questions of general interest con- 
cerning the Union, and, by the aid of docu- 
ments placed at its disposal by the different 
Administrations, edits a periodical publication 
in the French language on the questions 
which concern the objects of the Union. The 
Governments of the countries of the Union 
reserve to themselves the power to authorise 
by common accord the publication by the 
Office of an edition in one or more other 
languages, if experience should show this to 
be requisite. 

(2) The International Office will always 
hold itself at the disposal of members of 
the Union with the view to furnish them 
with any special information which they may 
require relative to the protection of literary 
and artistic works. 

(3) The Director of the International 
Office shall make an annual report on his 
administration, which shall be communicated 
to all the members of the Union. 


ARTICLE 23 


(1) The expenses of the Office of the 
International Union shall be shared by the 
countries of the Union. Until a fresh arrange- 
ment be made, they cannot exceed the sum 
of 120,000 Swiss francs a year. This sum 
may be increased, if necessary, by the 
unanimous decision of one of the Confer- 
ences provided for in Article 24. 


(2) The share of the total expense to 
be paid by each country shall be determined 
by the division of the countries of the Union 
and those subsequently acceding to the Union 
into six classes, each of which shall con- 
tribute in the proportion of a certain number 
Ove WINES, WAC == 


Units 
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(3) These coefficients are multiplied by 
the number of countries of each class, and 
the total product thus obtained gives the 
number of units by which the total expense 
is to be divided. The quotient gives the 
amount of the unit of expense. 

(4) Each country shall declare, at the 
time of its accession, in which of the said 
classes it desires to be placed, but it may 
subsequently declare that it wishes to be 
placed in another class. 
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and publish such information. It shall under- 
take the study of questions of general interest 
to the Union and, by the aid of documents 
placed at its disposal by the different 
Administrations, it shall edit a periodical 
publication in the French language on ques- 
tions which concern the purpose of the 
Union. The Governments of the countries 
of the Union reserve to themselves the power 
to authorise by agreement the publication by 
the Office of an edition in one or more other 
languages, if, by experience, this should be 
shown to be necessary. 

(2) The International Office shall always 
place itself at the disposal of members of 
the Union in order to provide them with any 
special information which they may require 
relating to the protection of literary and 
artistic works. 

(3) The Director of the International 
Office shall make an annual report on his 
administration, which shall be communicated 
to all the members of the Union. 


ARTICLE 23 


(1) The expenses of the Office of the 
International Union shall be shared by the 
countries of the Union. Until a fresh arrange- 
ment is made, they shall not exceed the 
amount of one hundred and twenty thousand 
gold francs a year. This amount may be 
increased, if necessary, by unanimous decision 
of the countries of the Union or of one of 
the Conferences provided for in Article 24. 

(2) The share of the total expense to 
be paid by each country shall be determined 
by the division of the countries of the Union 
and those subsequently acceding to the Union 
into six classes, each of which shall contribute 
in the proportion of a certain number of 
units, yviz.:— 


Units 
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(3) These coefficients shall be multiplied 
by the number of countries of each class, 
and the total product thus obtained will give 
the number of units by which the total 
expense is to be divided. The quotient will 
give the amount of the unit of expense. 

(4) Each country shall declare, at the 
time of its accession, in which of the said 
classes it desires to be placed, but it may 
subsequently declare that it wishes to be 
placed in another class. 
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(5) The Swiss Administration prepares 
the Budget of the Office, superintends its 
expenditure, makes the necessary advances, 
and draws up the annual account which 
shall be communicated to all the other 
Administrations. 


ARTICLE 24 


(1) The present Convention may be 
submitted to revisions in order to introduce 
therein amendments calculated to perfect the 
system of the Union. 

(2) Questions of this kind, as well as 
those which are of interest to the Union in 
other respects, shall be considered in Con- 
ferences to be held successively in the coun- 
tries of the Union by delegates of the said 
countries. The Administration of the coun- 
try where a Conference is to meet prepares, 
with the assistance of the International Office, 
the programme of the Conference. The 
Director of the Office shall attend at the 
sittings of the Conferences, and shall take 
part in the discussions without the right to 
vote. 

(3) No alteration in the present Con- 
vention shall be binding on the Union except 
by the unanimous consent of the countries 
composing it. 


ARTICLE 25 


(1) Countries outside the Union which 
make provision for the legal protection of 
the rights forming the object of the present 
Convention may accede thereto on request 
to that effect. 

(2) Such accession shall be notified in 
writing to the Government of the Swiss Con- 
federation, who will communicate it to all 
the other countries of the Union. 

(3) Such accession shall imply full 
adhesion to all the clauses and admission to 
all the advantages provided by the present 
Convention, and shall take effect one month 
after the date of the notification made by 
the Government of the Swiss Confederation 
to the other countries of the Union, unless 
some later date has been indicated by the 
adhering country. It may, nevertheless, con- 
tain an indication that the adhering country 
wishes to substitute, provisionally at least, 
for Article 8, which relates to translations, 
the provisions of Article 5 of the Convention 
of 1886 revised at Paris in 1896, on the 
understanding that those provisions shall 
apply only to translations into the language 
or languages of that country. 


ARTICLE 26 
(1) Any country of the Union may at 
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(5) The Swiss Administration shall pre- 
pare the budget of the Office, supervise its 
expenditure, make the necessary advances, 
and draw up the annual account, which 
shall be communicated to all the other 
Administrations. 


ARTICLE 24 


(1) This Convention may be submitted 
to revision for the purpose of introducing 
improvements intended to perfect the system 
of the Union. 

(2) Questions of this kind as well as 
those which in other respects concern the 
development of the Union, shall be con- 
sidered in Conferences to be held successively 
in the countries of the Union by delegates of 
the said countries. The Administration of 
the country where a Conference is to meet 
shall, with the assistance of the International 
Office, prepare the programme of the Con- 
ference. The Director of the Office shall 
attend the sessions of the Conferences, and 
may take part in the discussions, but without 
the right to vote. 

(3) No alteration in this Convention 
shall be binding on the Union except by the 
unanimous consent of the countries compos- 
ing it. 


ARTICLE 25 


(1) Countries outside the Union which 
make provision for the legal protection of 
the rights forming the object of this Con- 
vention may accede thereto upon request. 


(2) Such accession shall be notified in 
writing to the Government of the Swiss Con- 
federation, who shall communicate it to all 
the other countries of the Union. 

(3) Such accession shall imply full 
acceptance of all the clauses and admission 
to all the advantages provided by this Con- 
vention, and shall take effect one month after 
the date of the notification made by the Gov- 
ernment of the Swiss Confederation to the 
other countries of the Union, unless some 
later date has been indicated by the acceding 
country. It may, nevertheless, contain an 
indication that the acceding country wishes 
to substitute, provisionally at least, for 
Article 8, which relates to translations, the 
provisions of Article 5 of the Convention of 
1886 revised at Paris in 1896 on the under- 
standing that those provisions shall apply 
only to translations into the language or 
languages of that country . 


ARTICLE 26 
(1) Any country of the Union may at 
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any time notify in writing to the Government 
of the Swiss Confederation that the present 
Convention shall apply to all or any of its 
Colonies, Protectorates, territories under man- 
date or any other territories subject to its 
sovereignty or to its authority, or any terri- 
tories under suzerainty, and the Convention 
shall thereupon apply to all the territories 
named in such notification. Failing such 
notification, the Convention shall not apply 
to any such territories. 


(2) Any country of the Union may at 
any time notify in writing to the Government 
of the Swiss Confederation that the present 
Convention shall cease to apply to all or any 
of the territories which have been made the 
subject of a notification under the preceding 
paragraph, and the Convention shali cease to 
apply in the territories named in the notifica- 
tion given under this paragraph twelve 
months after the receipt of the latter notifica- 
tion by the Government of the Swiss 
Confederation. 

(3) All notifications given to the Gov- 
ernment of the Swiss Confederation in 
accordance with the provisions of paragraphs 
(1) and (2) of the present Article shall be 
communicated by that Government to all the 
countries of the Union. 


ARTICLE 27 


(1) The present Convention shall re- 
place, in regard to the relations between the 
countries of the Union, the Convention of 
Berne of the 9th September, 1886, and the 
subsequent revisions thereof. The instru- 
ments previously in force shall continue to 
be applicable in regard to relations with 
countries which do not ratify the present 
Convention. 

(2) The countries on whose behalf the 
present Convention is signed may retain the 
benefit of the reservations which they have 
previously formulated on condition that they 
make a declaration to that effect at the time 
of the deposit of their ratifications. 

(3) Countries which are actually mem- 
bers of the Union, but on whose behalf the 
present Convention is not signed may accede 
to the Convention at any time. In that 
event they may enjoy the benefit of the pro- 
visions of the preceding paragraph. 
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any time in writing notify the Swiss Govern- 
ment that this Convention shall apply to its 
overseas territories, colonies, protectorates, 
territories under its trusteeship, or to any 
other territory for the international relations 
of which it is responsible, and the Conven- 
tion shall thereupon apply to all the terri- 
tories named in such notification, as from a 
date determined in accordance with Article 
25, paragraph (3). In the absence of such 
notification, the Convention shall not apply 
to such territories. 

(2) Any country of the Union may at 
any time in writing notify the Government 
of the Swiss Confederation that this Conven- 
tion shall cease to apply to all or any of the 
territories which have been made the sub- 
ject of a notification under the preceding 
paragraph, and the Convention shall cease 
to apply in the territories named in such 
notification twelve months after its receipt 
by the Government of the Swiss Con- 
federation 


(3) All notifications given to the Gov- 
ernment of the Swiss Confederation in 
accordance with the provisions of paragraphs 
(1) and (2) of this Article shall be com- 
municated by that Government to all the 
countries of the Union. 


ARTICLE 27 


(1) This Convention shall replace, in 
relations between the countries of the Union, 
the Convention of Berne of the 9th Septem- 
ber, 1886, and the subsequent revisions 
thereof. The Instruments previously in force 
shall continue to be applicable in relations 
with countries which do not ratify this 
Convention. 


(2) The countries on whose behalf this 
Convention is signed may retain the benefit 
of the reservations which they have previously 
formulated, on condition that they make 
declaration to that effect at the time of the 
deposit of their ratifications. 

(3) Countries which are at present 
members of the Union, but on whose behalf 
this Convention is not signed, may accede to 
it at any time in the manner provided for 
in article 25. In that event they shall enjoy 
the benefit of the provisions of the preceding 
paragraph. 


ARTICLE 27 bis 


A dispute between two or more coun- 
tries of the Union concerning the interpreta- 
tion or application of this Convention, not 
settled by negotiation, shall be brought before 
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ARTICLE 28 


(1) The present Convention shall be 
ratified, and the ratifications deposited at 
Rome, not later than the Ist July, 1951. 


(2) It shall come into force between the 
countries which have ratified it, one month 
after that date, nevertheless, if before that 
date, it has been ratified by at least six coun- 
tries of the Union, it shall come into force 
between those countries one month after the 
deposit of the sixth ratification has been noti- 
fied to them by the Government of the Swiss 
Confederation and, in the case of countries 
which ratify thereafter, one month after the 
notification of each of such ratifications. 


(3) Until the ist August, 1931, coun- 
tries outside the Union may join it by acced- 
ing either to the Convention signed at Berlin 
on the 13th November, 1908, or to the 
present Convention. On or after the Ist 
August, 1931, they may accede only to the 
present Convention. 


ARTICLE 29 


(1) The present Convention shall remain 
in force for an indefinite period until the 
termination of a year from the day on which 
it may have been denounced. 


(2) Such denunciation shall be made to 
the Government of the Swiss Confederation. 
It shall only take effect in regard to the 
country making it, the Convention remaining 
in full force and effect for the other countries 
of the Union. 


CONVENTION OF BRUSSELS 


the International Court of Justice for deter- 
mination by it, unless the countries concerned 
agree on some other method of settlement. 

The country requesting that the dispute 
should be brought before the Court shall 
inform the International Office; the office 
shall bring the matter to the attention of the 
other countries of the Union. 


ARTICLE 28 


(1) This Convention shall be ratified, 
and the ratifications deposited at Brussels, not 
later than the Ist July, 1951. 

The ratifications, with the dates thereof 
and all declarations which may accompany 
them shall be communicated by the Belgian 
Government to the Government of the Swiss 
Confederation, which shall notify the other 
countries of the Union thereof. 

(2) This Convention shall come into 
force, between the countries which have rati- 
fied it, one month after the 1st July, 1951. 
Nevertheless, if before that date it has been 
ratified by at least six countries of the Union, 
it shall come into force between those coun- 
tries one month after the notification to 
them by the Government of the Swiss Con- 
federation of the deposit of the sixth ratifica- 
tion and, in the case of countries which ratify 
thereafter, one month after the notification 
of each of such ratifications. 

(3) Until the Ist July, 1951, countries 
outside the Union may join it by acceding 
either to the Convention signed at Rome on 
the 2nd June, 1928 or to this Convention. 
On or after the 1st July, 1951, they may 
accede only to this Convention. The coun- 
tries of the Union which shall not have rati- 
fied this Convention by the Ist July, 1951, 
may accede thereto in accordance with the 
procedure provided by Article 25. In this 
event they shall be entitled to the benefit of 
the provisions of Article 27 Paragraph (2). 


ARTICLE 29 


(1) This Convention shall remain in 
force for an indefinite period. Nevertheless, 
each country of the Union shall be entitled 
to denounce it at any time, by means of a 
notification in writing addressed to the Goy- 
ernment of the Swiss Confederation. 

(2) ‘This denunciation, which shall be 
communicated by the Government of the 
Swiss Confederation to all the other countries 
of the Union, shall take effect only in respect 
of the country making it, and twelve months 
after the receipt of the notification of 
denunciation addressed to the Government of 
the Swiss Confederation. The Convention 
shall remain in full force and effect for the 
other countries of the Union. 
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ARTICLE 30 


(1) Countries which introduce in their 
legislation the duration of protection for fifty 
years contemplated by Article 7, paragraph 
(1), of the present Convention, shall give 
notice thereof in writing to the Government 
of the Swiss Confederation, who will com- 
municate it at once to all the other countries 
of the Union. 

(2) The same procedure shall be fol- 
lowed in the case of countries renouncing the 
reservations made or maintained by them in 
virtue of Articles 25 and 27. 


In faith whereof the respective Plenipo- 
tentiaries have signed the present Convention. 
Done at Rome, the 2nd day of June, 1928, 
in a single copy, which shall be deposited in 
the archives of the Royal Italian Govern- 
ment. A copy, duly certified, shall be trans- 
mitted by the diplomatic channel to each 
country of the Union. 
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(3) The right of denunciation provided 
by this article shall not be exercised by any 
country before the expiry of five years from 
the date of its ratification or accession. 


ARTICLE 30 


(1) Countries which introduce into their 
legislation the term of protection of fifty 
years provided by Article 7, paragraph (1), 
of this Convention shall give notice thereof in 
writing to the Government of the Swiss 
Confederation, which shall immediately com- 
municate it to all the other countries of the 
Union. 

(2) The same procedure shall be fol- 
lowed in the case of countries abandoning 
the reservations made or maintained by them 
in accordance with Articles 25 and 27. 


ARTICLE 31 


The official acts of the Conferences shall 
be established in French. 

An equivalent text shall be established 
in English. 

In case of dispute as to the interpretation 
of the Acts, the French text shall always 
prevail. 

Any country or group of countries of the 
Union shall be entitled to have established by 
the International Office an authoritative text 
of the said Acts in the language of its choice, 
and by arrangement with the office. These 
texts shall be published in the Acts of the 
Conferences, annexed to the French and 
English texts. 

In faith whereof the respective Pleni- 
potentiaries have signed this Convention. 

Done at Brussels, The 26th Day of 
June, 1948, in a single copy, which shall be 
deposited in the archives of the Department 
of Foreign Affairs and Foreign Trade of 
Belgium. A copy, duly certified, shall be 
transmitted by the diplomatic channel to each 
country of the Union. 
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Appendix D 


UNIVERSAL COPYRIGHT CONVENTION 
Geneva, September 6, 1952 


The Contracting States, 

Moved by the desire to assure in all countries copyright protection of literary, 
scientific and artistic works. 

Convinced that a system of copyright protection appropriate to all nations 
of the world and expressed in a universal convention, additional to, and without 
impairing international systems already in force, will ensure respect for the rights 
of the individual and encourage the development of literature, the sciences and 
the arts. 

Persuaded that such a universal copyright system will facilitate a wider 
dissemination of works of the human mind and increase international understanding, 

Have agreed as follows: 


ARTICLE I 


Each Contracting State undertakes to provide for the adequate and effective 
protection of the rights of authors and other copyright proprietors in literary, 
scientific and artistic works, including writings, musical, dramatic and cinemato- 
graphic works, and paintings, engravings and sculpture. 


ARTICLE II 


1. Published works of nationals of any Contracting State and works first 
published in that State shall enjoy in each other Contracting State the same 
protection as that other State accords to works of its nationals first published 
in its own territory. 

2. Unpublished works of nationals of each Contracting State shall enjoy in 
each other Contracting State the same protection as that other State accords to 
unpublished works of its own nationals. 

3. For the purpose of this Convention any Contracting State may, by 
domestic legislation, assimilate to its own nationals any person domiciled in 
that State. 


ARTICLE III 


1. Any Contracting State which, under its domestic law, requires as a con- 
dition of copyright, compliance with formalities such as deposit, registration, 
notice, notarial certificates, payment of fees or manufacture or publication in 
that Contracting State, shall regard these requirements as satisfied with respect 
to all works protected in accordance with this Convention and first published 
outside its territory and the author of which is not one of its nationals, if from 
the time of the first publication all the copies of the work published with the 
authority of the author or other copyright proprietor bear the symbol accom- 
panied by the name of the copyright proprietor and the year of first publication 
placed in such manner and location as to give reasonable notice of claim of 
copyright. 


140 


2. The provisions of paragraph 1 of this arti 
Contracting State from Pequintiastorialitice or other B onione ae Heads 
and enjoyment of copyright in respect of works first published in its territory or 
aie of its nationals wherever published. ‘ 

. The provisions of paragraph 1 of this article shall 

Contracting State from providing that a person seeking SIGEAd cutie 
bringing the action, comply with procedural requirements, such as that the com- 
plainant must appear through domestic counsel or that the complainant must 
deposit with the court or an administrative office, or both, a copy of the work 
involved in the litigation; provided that failure to comply with such requirements 
shall not affect the validity of the copyright, nor shall any such requirement be 
imposed upon a national of another Contracting State if such requirement is not 
imposed on nationals of the State in which protection is claimed. 

4. In each Contracting State there shall be legal means of protecting without 
formalities the unpublished works of nationals of other Contracting States. 

5. If a Contracting State grants protection for more than one term of copy- 
right and the first term is for a period longer than one of the minimum periods 
prescribed in article IV, such State shall not be required to comply with the 
provisions of paragraph 1 of this article III in respect of the second or any 
subsequent term of copyright. 


ARTICLE IV 


1. The duration of protection of a work shall be governed, in accordance 
with the provisions of article II and this article, by the law of the Contracting 
State in which protection is claimed. 

2. The term of protection for works protected under this Convention shall 
not be less than the life of the author and 25 years after his death. 

However, any Contracting State which, on the effective date of this Con- 
vention in that State, has limited this term for certain classes of works to a period 
computed from the first publication of the work, shall be entitled to maintain 
these exceptions and to extend them to other classes of works. For all these 
classes the term of protection shall not be less than 25 years from the date of 
first publication. 

Any Contracting State which, upon the effective date of this Convention in 
that State, does not compute the term of protection upon the basis of the life 
of the author, shall be entitled to compute the term of protection from the date 
of the first publication of the work or from its registration prior to publication, 
as the case may be, provided the term of protection shall not be less than 25 years 
from the date of first publication or from its registration prior to publication, as 
the case may be. 

If the legislation of a Contracting State grants two or more successive terms 
of protection, the duration of the first term shall not be less than one of the 
minimum periods specified above. 

3. The provisions of paragraph 2 of this article shall not apply to photo- 
graphic works or to works of applied art; provided, however, that the term of 
protection in those Contracting States which protect photographic works, or works 
of applied art in so far as they are protected as artistic works, shall not be less 
than ten years for each of said classes of works. 

4. No Contracting State shall be obliged to grant protection to a work for 
a period longer than that fixed for the class of works to which the work in 
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question belongs, in the case of unpublished works by the law of the Contracting 
State of which the author is a national, and in the case of published works by 
the law of the Contracting State in which the work has been first published. 

For the purposes of the application of the preceding provision, if the law of 
any Contracting State grants two or more successive terms of protection, the period 
of protection of that State shall be considered to be the aggregate of those terms. 
However, if a specified work is not protected by such State during the second or 
any subsequent term for any reason, the other Contracting States shall not be 
obliged to protect it during the second or any subsequent term. 

5. For the purposes of the application of paragraph 4 of this article, the 
work of a national of a Contracting State, first published in a non-Contracting 
State, shall be treated as though first published in the Contracting State of which 
the author is a national. 

6. For the purposes of the application of paragraph 4 of this article, in case 
of simultaneous publication in two or more Contracting States, the work shall 
be treated as though first published in the State which affords the shortest term; 
any work published in two or more Contracting States within thirty days of its 
first publication shall be considered as having been published simultaneously in 
said Contracting States. 


ARTICLE V 


1. Copyright shall include the exclusive right of the author to make, publish, 
and authorise the making and publication of translations of works protected 
under this Convention. 

2. However, any Contracting State may, by its domestic legislation, restrict 
the right of translation of writings, but only subject to the following provisions: 

If, after the expiration of a period of seven years from the date of the first 
publication of a writing, a translation of such writing has not been published in 
the national language or languages, as the case may be, of the Contracting State, 
by the owner of the right of translation or with his authorisation, any national of 
such Contracting State may obtain a non-exclusive licence from the competent 
authority thereof to translate the work and publish the work so translated in any 
of the national languages in which it has not been published; provided that such 
national in accordance with the procedure of the State concerned, establishes either 
that he has requested, and been denied, authorisation by the proprietor of the 
tight to make and publish the translation, or that, after due diligence on his part, 
he was unable to find the owner of the right. A licence may also be granted on 
the same conditions if all previous editions of a translation in such language are 
out of print. 

If the owner of the right of translation cannot be found, then the applicant 
for a licence shall send copies of his application to the publisher whose name 
appears on the work and, if the nationality of the owner of the right of transla- 
tion is known, to the diplomatic or consular representative of the State of which 
such owner is a national, or to the organisation which may have been designated 
by the government of that State. The licence shall not be granted before the 
expiration of a period of two months from the date of the despatch of the copies 
of the application. 

Due provision shall be made by domestic legislation to assure to the owner 
of the right of translation a compensation which is just and conforms to inter- 
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national standards to assure payment and transmittal of such compensation, and 
to assure a correct translation of the work. 

The original title and the name of the author of the work shall be printed 
on all copies of the published translation. The licence shall be valid <i f 
publication of the translation in the territory of the Contracting State ee " 
has been applied for. Copies so published may be imported and sold in another 
Contracting State if one of the national languages of such other State is the same 
language as that into which the work has been so translated, and if the domestic 
law in such other State makes provision for such licences and does not prohibit 
such importation and sale. Where the foregoing conditions do not exist, the 
importation and sale of such copies in a Contracting State shall be governed by 
its domestic law and its agreements. The licence shall not be transferred by the 
licensee. 

The licence shall not be granted when the author has withdrawn from circula- 
tion all copies of the work. 


ARTICLE VI 


“Publication,” as used in this Convention, means the reproduction in tangible 
form and the general distribution to the public of copies of a work from which 
it can be read or otherwise visually perceived. 


ARTICLE VII 


This Convention shall not apply to works or rights in works which, at the 
effective date of the Convention in a Contracting State where protection is claimed, 
are permanently in the public domain in the said Contracting State. 


ARTICLE VIII 


1. This Convention, which shall bear the date of September 6, 1952, shall 
be deposited with the Director-General of the United Nations Educational, 
Scientific and Cultural Organisation and shall remain open for signature by all 
States for a period of 120 days after that date. It shall be subject to ratification 
or acceptance by the signatory States. 

2. Any State which has not signed this Convention may accede thereto. 

3. Ratification, acceptance or accession shall be effected by the deposit of 
an instrument to that effect with the Director-General of the United Nations 
Educational, Scientific and Cultural Organisation. 


ARTICLE IX 


1. This Convention shall come into force three months after the deposit 
of twelve instruments of ratification, acceptance or accession, among which there 
shall be those of four States which are not members of the International Union 
for the Protection of Literary and Artistic Works. 

2. Subsequently, this Convention shall come into force in respect of each 
State three months after that State has deposited its instrument of ratificaion, 


acceptance or accession. 
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ARTICLE X 


1. Each State party to this Convention undertakes to adopt, in accordance 
with its Constitution, such measures as are necessary to ensure the application 
of this Convention. 

2. It is understood, however, that at the time an instrument of ratification, 
acceptance or accession is deposited on behalf of any State, such State must be in 
a position under its domestic law to give effect to the terms of this Convention. 


ARTICLE XI 


1. An Intergovernmental Committee is hereby established with the following 
duties: 

(a) to study the problems concerning the application and operation of the 

Convention; 

(b) to make preparation for periodic revisions of this Convention; 

(c) to study any other problems concerning the international protection 
of copyright, in co-operation with the various interested international 
organisations, such as the United Nations Educational, Scientific and 
Cultural Organisation, the International Union for the Protection of 
Literary and Artistic Works and the Organisation of American States; 

(d) to inform the Contracting States as to its activities. 

2. The Committee shall consist of the representatives of twelve Contracting 
States to be selected with due consideration to fair geographical representation 
and in conformity with the Resolution relating to this article, annexed to this 
Convention. 

The Director-General of the United Nations Educational, Scientific and 
Cultural Organisation, the Director of the Bureau of the International Union 
for the Protection of Literary and Artistic Works and the Secretary-General of 
the Organisation of American States, or their representatives, may attend meetings 
of the Committee in an advisory capacity. 


ARTICLE XII 


The Intergovernmental Committee shall convene a conference for revision of 
this Convention whenever it deems necessary, or at the request of at least ten 
Contracting States, or of a majority of the Contracting States if there are less 
than twenty Contracting States. 


ARTICLE XIII 


Any Contracting State may, at the time of deposit of its instrument of 
ratification, acceptance or accession, or at any time thereafter, declare by 
notification addressed to the Director-General of the United Nations Educational, 
Scientific and Cultural Organisation that this Convention shall apply to all or any 
of the countries or territories for the international relations of which it is responsible 
and this Convention shall thereupon apply to the countries or territories named 
in such notification after the expiration of the term of three months provided 
for in article IX. In the absence of such notification, this Convention shall not 
apply to any such country or territory. 
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ARTICLE XIV 


1. Any Contracting State may denounce this Convention in its Own name or 
on behalf of all or any of the countries or territories as to which a notification has 
been given under article XIII. The denunciation shall be made by notification 
addressed to the Director-General of the United Nations Educational, Scientific 
and Cultural Organisation. 

2. Such denunciation shall operate only in respect of the State or of the 
country or territory on whose behalf it was made and shall not take effect until 
twelve months after the date of receipt of the notification. 


ARTICLE XV 


A dispute between two or more Contracting States concerning the inter- 
pretation or application of this Convention, not settled by negotiation, shall, unless 
the States concerned agree on some other method of settlement, be brought before 
the International Court of Justice for determination by it. 


ARTICLE XVI 


1. This Convention shall be established in English, French and Spanish. 
The three texts shall be signed and shall be equally authoritative. 

2. Official texts of this Convention shall be established in German, Italian 
and Portuguese. 

Any Contracting State or group of Contracting States shall be entitled to 
have established by the Director-General of the United Nations Educational, 
Scientific and Cultural Organisation other texts in the language of its choice by 
arrangement with the Director-General. 

All such texts shall be annexed to the signed texts of this Convention. 


ARTICLE XVII 


1. This Convention shall not in any way affect the provisions of the Berne 
Convention for the Protection of Literary and Artistic Works or membership in 
the Union created by that Convention. 

2. In application of the foregoing paragraph, a Declaration has been annexed 
to the present article. This Declaration is an integral part of this Convention 
for the States bound by the Berne Convention on January 1, 1951, or which have 
or may become bound to it at a later date. The signature of this Convention by 
such States shall also constitute signature of the said Declaration, and ratification, 
acceptance or accession by such States shall include the Declaration as well as 
the Convention. 


ARTICLE XVIII 


This Convention shall not abrogate multilateral or bilateral copyright con- 
ventions or arrangements that are or may be in effect exclusively between two 
or more American Republics. In the event of any difference either between the 
provisions of such existing conventions or arrangements and the provisions of 
this Convention, or between the provisions of this Convention and those of any 
new convention or arrangement which may be formulated between two or more 
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American Republics after this Convention comes into force, the convention or 
arrangement most recently formulated shall prevail between the parties thereto. 
Rights in works acquired in any Contracting State under existing conventions or 
arrangements before the date this Convention comes into force in such State 
shall not be affected. 


ARTICLE XIX 


This Convention shall not abrogate multilateral or bilateral conventions or 
arrangements in effect between two or more Contracting States. In the event 
of any difference between the provisions of such existing conventions or arrange- 
ments and the provisions of this Convention, the provisions of this Convention 
shall prevail. Rights in works acquired in any Contracting State under existing 
conventions or arrangements before the date on which this Convention comes 
into force in such State shall not be affected. Nothing in this article shall affect 
the provisions of articles XVII and XVIII of this Convention. 


ARTICLE XX 


Reservations to this Convention shall not be permitted. 


ARTICLE XXI 


The Director-General of the United Nations Educational, Scientific and 
Cultural Organisation shall send duly certified copies of this Convention to the 
States interested, to the Swiss Federal Council and to the Sercetary-General of 
the United Nations for registration by him. 

He shall also inform all interested States of the ratifications, acceptances 
and accessions which have been deposited, the date on which this Convention 
comes into force, the notifications under Article XIII of this Convention, and 
denunciations under Article XIV. 


APPENDIX DECLARATION 
RELATING TO ARTICLE XVII 


The States which are members of the International Union for the Protection 
of Literary and Artistic Works, and which are signatories to the Universal Copy- 
right Convention, 

Desiring to reinforce their mutual relations on the basis of the said Union 
and to avoid any conflict which might result from the co-existence of the Con- 
vention of Berne and the Universal Convention, 

Have, by common agreement, accepted the terms of the following declaration: 

(a) Works which, according to the Berne Convention, have as their country 
of origin a country which has withdrawn from the International Union 
created by the said Convention, after January 1, 1951, shall not be 
protected by the Universal Copyright Convention in the countries of 
the Berne Union; 

(b) The Universal Copyright Convention shall not be applicable to the 
relationships among countries of the Berne Union in so far as it relates 
to the protection of works having as their country of origin, within 
the meaning of the Berne Convention, a country of the International 
Union created by the said Convention. 
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Protocol I annexed to the Universal Copyright Convention concerning the 
application of that Convention to the works of stateless persons and refugees 


The States parties hereto, being also parties to the Universal Copyright 
Convention (hereinafter referred to as the “Convention”) have accepted the 
following provisions:— 


1. Stateless persons and refugees who have their habitual residence in a 
State party to this Protocol shall, for the purposes of the Convention, be assimilated 
to the nationals of that State. 

2. (a) This Protocol shall be signed and shall be subject to ratification or 
acceptance, or may be acceded to, as if the provisions of article VIII of the 
Convention applied hereto. 

(5) This Protocol shall enter into force in respect of each State on the 
date of deposit of the instrument of ratification, acceptance or accession of the 
State concerned or on the date of entry into force of the Convention with respect 
to such State, whichever is the later. 


Protocol 2 annexed to the Universal Copyright Convention, concerning the 
application of that Convention to the works of certain International Organisations 


The States parties hereto, being also parties to the Universal Copyright Con- 
vention (hereinafter referred to as the “Convention’’), 

Have accepted the following provisions: 

1.—(a) The protection provided for in article II (1) of the Convention shall 
apply to works published for the first time by the United Nations, by the Specialised 
Agencies in relationship therewith, or by the Organisation of American States; 

(b) Similarly, article II (2) of the Convention shall apply to the said organ- 
isation or agencies. 

2.—(a) This Protocol shall be signed and shall be subject to ratification or 
acceptance, or may be acceded to, as if the provisions of article VIII of the 
Convention applied hereto. 

(b) This Protocol shall enter into force for each State on the date of deposit 
of the instrument of ratification, acceptance or accession of the State concerned 
or on the date of entry into force of the Convention with respect to such State, 
whichever is the later. 


Protocol 3 annexed to the Universal Copyright Convention concerning the effective 
date of instruments of ratification or acceptance of or accession to that Convention 


States parties hereto, 

Recognising that the application of the Universal Copyright Convention 
(hereinafter referred to as the “Convention”) to States participating in all the 
international copyright systems already in force will contribute greatly to the value 
of the Convention; 

Have agreed as follows:— 

1. Any State party hereto may, on depositing its instrument of ratification 
or acceptance of or accession to the Convention, notify the Director-General of 
the United Nations Educational, Scientific and Cultural Organisation (hereinafter 
referred to as “Director-General’) that that instrument shall not take effect for 
the purposes of Article IX of the Convention until any other State named in such 
notification shall have deposited its instrument. 


147 


2. The notification referred to in paragraph 1 above shall accompany the 
instrument to which it relates. 

3. The Director-General shall inform all States signatory or which have then 
acceded to the Convention of any notifications received in accordance with this 
Protocol. 

4. This Protocol shall bear the same date and shall remain open for signature 
for the same period as the Convention. 


5. It shall be subject to ratification or acceptance by the signatory States. 
Any State which has not signed this Protocol may accede thereto. 


6.—(a) Ratification or acceptance or accession shall be effected by the 
deposit of an instrument to that effect with the Director-General. 

(b) This Protocol shall enter into force on the date of deposit of not less 
than four instruments of ratification or acceptance or accession. The Director- 
General shall inform all interested States of this date. Instruments deposited 
after such date shall take effect on the date of their deposit. 
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Appendix E 


Section 10 of the Copyright Act, 1956 (United Kingdom) and the First 
Schedule to that Act. 


SECTION 10 


(1) Where copyright subsists in an artistic work, and a corresponding 
design is registered under the Registered Designs Act, 1949 (in this section referred 
to as “the Act of 1949”), it shall not be an infringement of the copyright in 
the work— 

(a) to do anything, during the subsistence of the copyright in the registered 
design under the Act of 1949, which is within the scope of the copyright 
in the design, or 

(b) to do anything, after the copyright in the registered design has come 
to an end, which, if it had been done while the copyright in the design 
subsisted, would have been within the scope of that copyright as 
extended to all associated designs and articles: 

Provided that this subsection shall have effect subject to the pro- 
visions of the First Schedule to this Act in cases falling within that 
Schedule. 


(2) Where copyright subsists in an artistic work, and— 

(a) a corresponding design is applied industrially by or with the licence of 
the owner of the copyright in the work, and 

(b) articles to which the design has been so applied are sold, let for hire, 
or offered for sale or hire, and 

(c) at the time when those articles are sold, let for hire, or offered for sale 
or hire, they are not articles in respect of which the design has been 
registered under the Act of 1949, 

the following provisions of this section shall apply. 


(3) Subject to the next following subsection,— 

(a) during the relevant period of fifteen years, it shall not be an infringe- 
ment of the copyright in the work to do anything which, at the time 
when it is done, would have been within the scope of the copyright 
in the design if the design had, immediately before that time, been 
registered in respect of all relevant articles; and 

(b) after the end of the relevant period of fifteen years, it shall not be an 
infringement of the copyright in the work to do anything which, at the 
time when it is done, would, if the design had been registered immediately 
before that time, have been within the scope of the copyright in the 
design as extended to all associated designs and articles. 


In this subsection “the relevant period of fifteen years” means the period of 
fifteen years beginning with the date on which articles, such as are mentioned in 
paragraph (b) of the last preceding subsection, were first sold, let for hire, or 
offered for sale or hire in the circumstances mentioned in paragraph (c) of that 
subsection; and “all relevant articles”, in relation to any time within that period, 
means all articles falling within the said paragraph (b) which had before that 
time been sold, let for hire, or offered for sale or hire in those circumstances. 
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(4) For the purposes of subsections (2) and (3) of this section, no account 
shall be taken of any articles in respect of which, at the time when they were 
sold, let for hire, or offered for sale or hire, the design in question was excluded 
from registration under the Act of 1949 by rules made under subsection (4) of 
section one of that Act (which relates to the exclusion of designs for articles 
which are primarily literary or artistic in character); and for the purposes of any 
proceedings under this Act a design shall be conclusively presumed to have been 
so excluded if— 

(a) before the commencement of those proceedings, an application for the 
registration of the design under the Act of 1949 in respect of those 
articles had been refused; 

(b) the reason or one of the reasons stated for the refusal was that the 
design was excluded from such registration by rules made under the 
said subsection (4); and 

(c) no appeal against that refusal had been allowed before the date of 
the commencement of the proceedings or was pending on that date. 

(5) The power of the Board of Trade to make rules under section thirty-six 
of the Act of 1949 shall include power to make rules for the purposes of this 
section for determining the circumstances in which a design is to be taken to 
be applied industrially. 

(6) In this section, references to the scope of the copyright in a registered 
design are references to the aggregate of the things, which, by virtue of section 
seven of the Act of 1949, the registered proprietor of the design has the exclusive 
right to do, and references to the scope of the copyright in a registered design 
as extended to all associated designs and articles are references to the aggregate 
of the things which, by virtue of that section, the registered proprietor would 
have had the exclusive right to do if— 

(a) when that design was registered, there had at the same time been 
registered every possible design consisting of that design with modifica- 
tions or variations not sufficient to alter the character or substantially 
to affect the identity thereof, and the said proprietor had been registered 
as the proprietor of every such design, and 

(b) the design in question, and every other design such as is mentioned in 
the preceding paragraph, had been registered in respect of all the 
articles to which it was capable of being applied. 

(7) In this section “corresponding design”, in relation to an artistic work, 

means a design which, when applied to an article, results in a reproduction of 
that work. 


FIRST SCHEDULE 
FALSE REGISTRATION OF INDUSTRIAL DESIGNS 


1. The provisions of this Schedule shall have effect where— 

(a) copyright subsists in an artistic work, and proceedings are brought 
under this Act relating to that work; 

(b) a corresponding design has been registered under the Act of 1949, 
and the copyright in the design subsisting by virtue of that registration 
has not expired by effluxion of time before the commencement of those 
proceedings; and 

(c) it is proved or admitted in the proceedings that the person registered 
as the proprietor of the design was not the proprietor thereof for the 
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purposes of the Act of 1949, and was so registered without the knowl- 
edge of the owner of the copyright in the artistic work. 

2. For the purposes of those proceedings (but subject to the next following 
paragraph) the registration shall be treated as never having been effected, and 
accordingly, in relation to that registration, subsection (1) of section ten of this 
Act shall not apply, and nothing in section seven of the Act of 1949 shall be 
construed as affording any defence in those proceedings. 

3. Notwithstanding anything in the last preceding paragraph, if in the 
proceedings it is proved or admitted that any act to which the proceedings relate— 

(a) was done in pursuance of an assignment or licence made or granted by 

the person registered as proprietor of the design, and 

(b) was so done in good faith in reliance upon the registration, and without 

notice of any proceedings for the cancellation of the registration or for 

rectifying the entry in the register of designs relating thereto, 
subsection (1) of section ten of this Act shall apply in relation to that act for 
the purposes of the first-mentioned proceedings. 

4. In this Schedule “the Act of 1949” means the Registered Designs Act, 
1949, and “corresponding design” has the meaning assigned to it by subsection (7) 
of section ten of this Act. 
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